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ABSTRACT

Employee-Management Relations
in the Federal Service:
An Introduction

James J. Ravelle, Esquire

The emergence of public employee unionism and
collective bargaining has had a significant impact on
concepts of public management. A great deal of
literature exists to describe and analyze this phenomenon.
The audience for much of this literature is personnel
and labor relations specialists. Most public sector
relations textboocks stress the state and local sector
and neglect the federal service. The purpose of this
study is to provide college students and interested
readers in the areas of public management and labor
relations with an undérstanding of the existing policies.
and issues in federal service labor relations.

To accomplish this goal, the author discusses the
‘history and development of labor relations in the
federal service from the advent of employee unionism
to the present. A concise description of the role

and function of the various federal agencies involved
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in this process is provided. The federal aﬁproach

toward unfair labor practices and representation
procedures is reviewed. Dispute resolution of grievances
and impasses in the federal government is also discussed.
There are exceptions to the general policies which

apply to labor relations in the federal service. The
most notable of these, the U.S. Postal Service and the
Tennessee Valley Authority, are discussed. Further,

the relation of public employee unions to the federal
government is reviewed.

The study concludes wifh an analysis of the civil
service system and the concept of sovereignty vis-a-vis
public employee bargaining. It is suggested that the
present methods of dispute resolution in the federal
government may be inefficient. * Further, considering
the nature of federal employment, serious thought must
be given before .the private labor relations practices
of direct bargaining for wages and the right to strike

are applied to the federal service.



INTRODUCTION

The purpose of this manuscript is to provide the
reader with an introductory understanding of employee-
management relations in the federal service. In the
area of public sector labor relations the federal ser-
Vice is often neglected in the relevant literafure and
in classroom discussions. This is unfortunate since a
very large number of organized public sector employees
are in the federal service and the labor relations
. Policies established for the federal governmeﬁt signi~
ficantly influehce government policies on the state and
local level.

It would take a multi-volume work to discuss .
all of the major issues in federal.labor relations. Few
students or interested readers have the necessary time
- or fortitude to read multi-?olume works. This
manuscript is designed to acquaint the reader with the
basic sub-areas of this topic and to highlight the
major issues relevant to federal labor relations.

In reading this manuscript the reader is
cautioned on the following items. First, the term
"union"” is broadly defined. Thus, a professional asso-

ciation which performs the function of bargaining rep-
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resentative or aspires to perform this function is
included in the category of a union. Second, the spegial
labor relations features which apply to the Postal Ser-
vice are discussed in Chapter 8. Throughout the
remaining chapters in this manuscript the focus of our

attention will be on nonpostal federal employees.



CHAPTER T

DEVELOPMENT OF LABOR-MANAGEMENT
RELATIONS IN THE FEDERAL SECTOR
Approximately three million individuals, repre-

senting four percent of the non-agricultural work force,
are employed by the United States Government.1 If there
is one aspect about the federal government that most
political critics agree on it is that the size of the
federal personnel force and the scope of federal govern-
mental functions are massive. The Tnited States govern-
ment is the largest single emplbyer in American society
and it is unlikely that it will relinquish that distinc-
tion in the future. The government is engaged in con-
ducting countless activities in crder to serve the nation
and service its own requirements. Consequently, the
manpower and skills needed to perform these functions
are numerous and varieé. Occupational endeavors in the
federal service parallel those found in the private
sector. It is not unusual, therefore, to discover

parallels in the demands of federal employees for coll-

1U.S. Department of Labor, Bureau of Labor _
Statistics, Handbook of Labor Statistics 1977, Bulletin
1966, (Washington, D.C.). Table 46, p. 96. In October,
1975, federal employment was reported to be 2,890,000.
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ective interaction in order to affect the terms and
conditions of their employment. In 1935 the United
States committed itself as a government to the policy
of encouraging the process of collective bargaining and
labor organization in the private sector by passing the
National Labor Relations Act. It took twenfy—seven
years for that same government to permit its own
employees to legitimately exercise some of those same
rights.

In this chapter we will briefly trace the manner
in which federal labor—management relations developed.
First, we will explore the labor relations environment
as it applied to the federal government before Executive
Order 10,988 was issued in 1962. Next, the characteris-
tics of the era of Executive Order 10,988 will be high-
lighted. We will also outline the legal framework
which is currently opeprable in federal labor relations
as it is expressed in Executive Order 11,491 as amended

by Executive Orders 11,616 and 11,838.

Labor Relations in the Federal Sector Before 1962

In its early history the federal government acted
in a manner similar to that of private employers in
regard to labor activity. Several parallels can be

-6-



drawn between the government and the private sector of
this time. Skilled craftsmen employed by the federa%i
government belonged to the same labor organizations as
craft workers in non-federal employment. These workers
bargained with federal employers on matters concerning
wages and othér terms of employment. Strikes among
these organized craft workers did occur during this
period.2

The rise of unionism and labor strife among non-
craft workers brought about a reorientation of federal
policy. Postal employees, hore than any other group of
federal workers, were responsible for the development
of labor relations policies in the federal government.
Postal workers were the first large group of federal
employees to organize. Labor groups represehting postal
workers had affiliated with the Knights of Labor, the
first significant natipnal labor movement in America.
In 1890, the National Association of Letter Carriers
was founded. The NALC was the first national organiza-
tion of postal workers. .By the‘first decade of the 20th

century postal labor organizations had begun to affiliate

2See Sterling D. Spero, Government as Employer
(New York: Remsen Press, 1948).
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with the American Federation of Labor. Other non-craft
workers followed the example of the postal employees.
In 1917 the AFL chartered the National Federation of
Federal Employees. The NFFE withdrew from the AFL

in 1931 after it was accused of endorsing industrial
unionist methods by the craft affiliates of the AFL.
The American Federation of Government Employees was
chartered in 1932 by the AFL to compete with the NFFE.
The Congress of Industrial Organizations also sought
government workers through its affiliate, the United
Public Workers of America.

The history of govermment resistance to fedgral
unions can also be traced to the origins of the postal
unions. From 1895 to 1909 a series of "gag rules" were
issued to suppress attempts by representatives of postal
workers and other federal employees to lobby in Congress
for legislation enabling labor organizations to expand
their rights in the public service. During the term of
President Grover Cleveland, Postmaster Wilbur Wilson
issued an order forbidding postal employees from

vigiting Washington D.C. if their purpose was to

-8~



petition Congress. Teddy Roosevelt, a leader in the
civil service reform movement at the turn of the century,
issued his famous "gag rule” in 1902. Roosevelt's
executive order prohibited any employee or employee
association in the executive branch of government from
lobbying in Congress for wage increases or any other
type of legislation except through department heads.

In 1906 Roosevelt extended that rule to include indepen-
dent government agencies. Roosevelt believed that union
activities violated inherent executive authority and

the neutrality of the Civil Service. The belief in
unhampered executive action was further endorsed by
Roosevelt's successor, William H. Taft. Taft issued an
executive order which increased the potency of Roosevelt's
gag rules. Executive Order 1142 prohibited federal
employees from responding to Congressional inquiries
except with the approval of department heads. In addi-
tion to the gag rules government administrators
developed a system of anti-union tactics utilizing
informers and employee discharges in order to quell
labor activity in the federal government. Federal
employees, especially the postal workers, reacted to

the gag orders by employing militant union tactics

..9_



and stepped-up attempts to petition Congreés.3

The lobbying efforts by the postal employees
‘achieved some limited success. In 1912 Congress
challenged the executive gag rules by passing anti-gag
legislation known as the Lloyd-LaFollette Act of 1912,
The Act gave federal employees the right to petition
Congress in an individual or collective capacity. The
Act also allowed federal employees the legitimate right
to join labor organizations as long as these organiza-
tions did not advocate or use strikes as a labor tactic.
The new law in its operation was only relatively successful
since it lacked effective remedies for its enforcement.
Federal managers continued to discharge employees active
in the labor movement by using other grounds for -
discharge as excuses. Decades after Lloyd-LaFollette
became law, anti-union activities persisted. Nor were
unionists supported by the Courts. In Levine v. Farley,
107 F.2d 186 (1939), a federal court of appeals refused to
review the decision of an administrator in regard to an
employee discharge even though there was evidence that

the discharge was based on the fact that the plaintiff

3See Sterling D. Spero, Government as Employer,
(New York: Remsem Press, 1948). .
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was engaged in labor union activities.LL

The advent of the Great Depression and the eleg-
tion of F.D.R. in 1932 marked a turning point in labor
relations in the United States. The number of union
members in the AFL and the CIO dramatically increased.
The National Labor Relations Act gave government
blessing to union activities in the private sector.
F.D.R.'s New Deal programs brought about a significant
rise in the size of federal employment. Correspondingly,
federal workers organized and started to make more
demands for collective bargaining rights. The federal
government throughout this period was unresponsive to
these proposals. President Roosevelt in a much-celebrated
letter to NFFE leader, Luther Stewart, stated that he
believed that there was a legitimate place for unionism
in government. However, in the same letter Roosevelt
went on to say that public sector collective bargaining
"has its distinct and insurmountable limitations when
applied to public personnel management."5 The latter

part of the letter was used by federal managers as a

“107 F.2d 186 (1939).

5Letter dated August 16, 1937 as cited in Murray
B. Nesbitt, Labor Relations in the Federal Government
Service (Washington BNA, 1976), pp. 10 to 11.
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rationale to continue their unwillingness to support
collective bargaining with employee representatives.
This unwillingness on the part of federal officials
became a passive one. The unions were, most often,
simply ignored. Nor did Congress react in a manner
favorable to public unionism. Congress had deliberately
excluded public employees from the National Labor
Relations Act and the War Labor Disputes Act of 1943.
When Congress did focus its attention on public employees
it was not in a manner in which unions desired it. The
1947 Taft-Hartley Act specifically forbade federal
employees from engaging in strikes. By Congressional
Act in 1955 employees who did engage in strikes were
threatened with criminal penalties for committing
felonies and all prospective fetleral employees were
required to sign affidavitts assuring compliance with
the law.6

By the late 1950s a change in federal labor
relations policy became imminent. The rise of municipal
unionism and collective bargaining among local govern-
ments illustrated that public employee bargaining could

be achieved in a rational manner. In the federal

6See 5 USC 87311(3) and 5 USC 83333(a).
-12-



sector itself collective bargaining had persisted with
positive resulté in the TVA, GPO and certain activities
within the Department of Interior. These expefiences
indicated that federal-collective bargaining was possible.
Representative George Rhoads of Pennsylvania continually
sponsored legislation from 1949 to 1961 which wonld
allow federal employees to be represented by employee
organizations in disputes with the federal government.
These bills also attempted to put teeth in the Lloyd-
LaFollete Act by penalizing federal managers who did
not comply with the law. |

As a junior senator from Massachusetts, John F.
Kennedy was a strong supporter of Congressional efforts
which attempted to provide federal employees with
meaningful rights in regard to union activities. After
he was elected President, Kennedy appointed a task
force to review labor relations in the federal service
and to make recommendations within five months on the
subject. The task force recommended that the President
issue policy guidelines which would recognize the legi-
timate role of empléyee organizations in regard to

7

recognition, impasses and grievances.

7Task Force Report, A Policy For Employee-Management
Cooperation In the Federal Service, reported in Harold S.
Roberts, Labor-Management Relations in the Public Service
(Honolulu University of Hawaii Press, 1970). pp. 23 - 35.
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Kennedy relied heavily on the report of the Task Force.
On January 17, 1962 he issued Executive Order 10,988.‘.
Many unionists regard this executive order as a very
important breakthrough in federal labor relations.

Some commentators, however, have contended that
Congfessional recognition of union rights in federal
employment was simply a matter of time and that federal
employees may have been better off if they had waited

for Congressional action.8

Executive Order 10,988 was characterized by
several important features. Employees were given the
right to join or refrain from joining a labor organiza-
tion. Agencies were instructed’ to possess an "affirma-
tive willingness" to enter into relations with bona
fide employee organizations. Neutrality toward all
unions also had to be maintained. Management personnel
could not serve as managers or representatives of unions.

Finally, recognized employee groups were permitted

8William R. Hart, "The U.S. Civil Service Learns
to Live with Executive Order 10988: An Interim Appraisal,"
Industrial and Labor Relations Review, Vol. 17,
January, 1964, p. 205.
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to confer with agency officials on matters concerning
personnel policies and practices and working conditions.:
Employee representatives were allowed to negotiate
grievance procedures provided that these procedures
conformed with the standards and regulations of the
Civil Service Commission. Arbitration was éllowed}in
grievance cases where labor and management could not
reach a resolution of the issue between them. Arbitra-
tion was, however, only advisory.

Certain limitations were placed on employee-
management agreements. Agency heads had to abide by the
regulations and policies issued by the CSC and other
federal agencies. Unions could, however, attempt to
determine an interpretation of rules. Federal managers
reserved certain prerogatives under the law in order to
"fulfill the many requirements for efficient government."9
These management rights included "the right to hire,
promote, transfer, assign, and retain employees ... and
to suspend, demote, discharge or take other disciplinary
action against employees."10 Federal managers were

also provided with the power "to maintain the efficiency

%E.0. 10,988, Section 7(2).
101pi4.
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t."ll Furthermore, employee unions

of the Governmen
were prohibited from discriminating within its ranks »
on a religious or racial basis. And unions which
advocated or supported the right to strike were prohibited
from invoking the protections of the executive order.

One of the most curious features of Executive
Order 10,988 was the levels of recognition it granted
to employee groups. Three types of recognition were
allowed. Informal recognition allowed a labor group
to present employee views on matters of concern.
Management in turn, however, was only required to give
such attention to these views as could "reasonably and

nl2 Formal recognition of a union

conveniently be given.
occurred when the employee organization had a stable
membership of 10% or more of the employees of a unit.

At the national level an organization was granted formal
recognition when in the judgement of the agency it had
a sufficient number of members or locals to warrant
recognizing it. Where formal recognition existed,

management had an affirmative duty to consult with the

employee organization on matters of interest to its

1. 0. 10,988, Section 7(2).

121pid., Section 4(b).

-16-



members. Exclusive recognition, clearly the most
desirable form from a union's standpoint, was granted

to unions selected by a majority of employees in the "
unit. Organizations with exclusive recognition were
permitted to represent all employees in a unit on matters
concerning personnel policies and practices and working
conditions, and to execute written contracts which
embodied agreements made between unions and federal
management on behalf of their members.

During the era of Executive Order 10,988 the
Depariment of Labor was vested with the authority to
assist agencies in making uhit determinations and
developing arbitration procedures. The Labor Department
along with the CSC also prepared a Code of Fair Labor
Practices and Standards of Condwct for unions. The CSC
was also instrumental in providing information and
developing labor relat}ons training programs for federal
managers.

From the time of its inception Executive Order
10,988 was the target of criticél scrutiny. As time and
the operation of the order continued, more alleged
deficiencies were perceived. Unions desired legislative
supervision of labor relations in the federal sector.
The executive branch had managed labor relations since

-17-



1962 and policy-making power had been vested in executive
officials. The original rationalization for creating,
three distinct forms of recognition was based on the

need for a transitional period of time for federal labor-
management relations. By 1967 many were arguing that

the transition had been made. The resolution of disputes
under Executive Order 10,988 was subject to management
approval. Unions, lacking the right to strike, felt
unduly constrained and prejudiced in seeking an impartial
resolution of labor issues.' Unions also accused agencies
of being partial in making unit determinations. Labor
officials were especially dissatisfied with the influence
and role of higher level agency heads who exercised

vetos on eagreements reached in negotiations at lower
levels. )

As a response to these criticisms, President
Johnson appointed a special panel to review the executive
order. The panel consisted of the Secretary of ILabor,
the Secretary of Defense, the Postmaster General, the
Director of the Budget, the Chairman of the Civil
Service Commission and a Special Assistant to the
President. This group in turn created an advisory
panel of neutral specialists familiar with public sector
labor relations. The panel held hearings and took

-18-



testimony from various groups interested in the problems
of federal labor relations. The review group issued a.
list of ninteen recommendations. The significance of
these recommendations became apparent after the election
of Richard Nixon as President in 1968. After he came
to office Nixon appointed a cabinet-level group to

study reform measures in federal labor relations. The
Nixon group paid particular attention to the recommends-
tions of the Johnson Review Panel. Consequently, on
October 29, 1969, Nixon issued Executive Order 11,491.
Many of the provisions incorporated in the new executive
order were influenced by the recommendations of the

Johnson Review Panel.

Executive Order 11,491 and Beyond

Executive Order 11,491 revoked the previous
orders, the Code of Fajr Labor Practices and Standards
of Conduct for employee organizations promulgated by
the CSC and the Department of Labor. The new executive
order was issued in order to standardize federal labor
relations practices and terms with those found in the
private sector, to correct the alleged deficiencies
and uncertainties attached to the previous executive
order and to stabilize and reinforce the developing

-19-



institution of federal labor-management rélations.
Many of the features of Executive Order 10,988 were
“retained. The executive branch of government continued
to maintain its policy-making and administrative power
over federal labor relations. The essential provisions
concerning mandatory management rights and thé prohibi-
tion against the right to strike were also continued.
On the other hand certain features of the new
order represented a significant departure from the past
order. The administration of federal labor relations
by government organizations was altered. A Federal
Labor Relations Council was set up to act as the central
agency in the supervision and implementation of the
order. Many functions formerly executed by the CSC
were transferred to the Council: The Assistant Secretary
of Labor for Labor-Management Relations was vested with
new and extensive resppnsibilities in the review of
federal labor relations. These duties related to unit
determination, supervision of representative elections,
eligibility of labor organizatibns, enforcement of the
étandards of conduct for labor organizations and unfair
labor practices. A Federal Service Impasse Panel
within the Federal Labor Relations Council was created
and given duties to resolve impasses in the federal

-20-



service with thé assistance of the Federal Mediation
and Conciliation Service. Under the new executive -
orders the criteria for unit determination was expanded.
In addition to ensuring "a clear and identifiable
community of interests among the employees concerned"
the structure of the units must also "promote effective
dealings and efficiency of agency operations."lB.
Further, guards are excluded from joining units with
other employees and supervisors are excluded from nego-
tiating units. The new order changed the o0ld recognition
process by eliminating the forms of formal and informal
recognition. In the place of formal recognition,
national consultation rights were established for
employee groups not exclusively recognized. Exclusive
recognition has continued. Additional restraints were
placed on labor unions regarding their financial
activities and unfair Jlabor practices. The scope of
permissible negotiations was expanded to specifically
encompass hegotiations regarding labor displacement

due to technological changes, grievance procedures and
grievance arbitration. Further, an appeals procedure

to resolve questions of negotiability was established

138.0. 11,491, Section 10(b).
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in order to determine if negotiations challenged or
violated an applicable law, regulation or executive
order.

Executive Order 11,491 was subsequently amended
by two significant executive orders. Executive Order
11,616 was issued by Richard Nixon in 1971. This order
amended Executive Order 11,491 in several ways. Under
Executive Order 11,616 grievances and appeal procedures
were altered in order to clear up confusions and
conflict between CSC procedures and collective negotia-
tions provisions regarding grievances. The Director
of the OMB was fixed as a third member of the FLRC.
Unfair Labor Practices were placed under the executive
authority of the Assistant Secretary of Labor for Labor-
Management Relations. The Assistant Secretary was
also empowered to develop a body of precedent interpreting
the Code of Fair Labor, Practices. Under the executive
order union officials were given greater latitude in
using official time for negotiations-related activities.
There was a final elimination of all formal and informal
recognition procedures. Further, exclusive recognition
did not preclude an agency from consulting with a
social or religious group on matters which concerned
their members. Under Executive Order 11,616 agency

-22-



costs for processing éllotmenfs of union dues became
a bargainable issue.

President Ford on February 6, 1975, further
amended Executive Order 11,491 by issuing Executive
Order 11,838. Several items at issue were addressed.
Parties were less constrained by administrative rules

"

and regulations in collective negotiations since "a
compelling need" was necessary in order %o sustain the
applicétion of an administrative regulation to a collec-
ti&e negotiations issue. Greater <freedom was allowed
in the area of grievances and arbitration. Negotiated
grievance and arbitration procedures were only subject
to the mandatory exclusion of pre-existing administrative
channels. The authority of the Assistant Secretary of
Labor for Labor;Management Relations was expanded in

the area of Unfair Labor Practice Cases. Further, the
structure of negotiations units was modified. Guards

no longer had to be excluded from units encompassing

other federal employees.
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CHAPTER ITI

A REVIEW OF THE GOVERNMENT AGENCIES

RESPONSIBLE FOR THE ADMINISTRATION

OF FEDERAL SECTOR LABOR RELATIONS

While reference will be made throughout this

thesis to the various agencies involved in the adminiz-
tration of labor relations in the federal government,
it is helpful to discuss the role and function of
those public bodies in a systematic manner. These
agencies include the United Statés Department of Labor,
the United States Civil Service Commission (CSC), the
Federal Labor Relations Council (FLRC) and the Federal
Service Impasse Panel (FSIP). In addition the Federal
Mediation and Conciliation Service (FMCS) has taken on

an increasingly important role in this process.

United States Department of Labor

The Labor Department provides important services
to the public administration of labor relations. The
Secretary of Labor is one of three members of the FLRC.
The Assistant .Secretary of Labor for Labor-Management
Relations performs several important functions. The
Assistant Secretary is the chief administrator of the

Labor-Management Service Administration, an office
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within the Department of Labor. In addition he or she
has important duties under the executive orders. The
Assistant Secretary, following FLRC regulations, dete;;
mines if an employee group is eligible for national
consultation rights. He or she also decides appropriate
bargaining units for exclusive recognition, supervises
representative elections and decides issues relating
to Unfair Labor Practice cases. Further, it is the
duty of the Assistant Secretary +to determine if a
grievance is subject to arbitration or a negotiated
grievance procedure when parties to an agreement cannot
decide for themselves.1
The Assistant Secretary is empowered to deal
with violations of the Standards of Conduct ' of Labor
Organizations. Under these regulations employee groups
must file annual financial reports with the Assistant
Secretary for public d?sclosure. The Assistant
Secretary also supervises labor organization compliance
with the Standards of Conduct as they pertain to

internal union election procedures, administration of

trusteeships and other rights of union members.2

18,0, 11,491, Section 6.

2Ibid., Section 18.
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Along with the Civil Service Commission, the ILabor-
Management Services Administration of the Labor Depart-
ment provides technical assistance to the pafties to
collective bargaining through the collection and

dissemination of information.

United States Civil Service Commission (csc)

Historically, the CSC has been the federal agency
most affected by issués in employee-management relations.
The CSC, while not possessing the‘degree of theoretical
importance it had under Executive Order 10,988, remains
an instrumental agency in the administration of labor
relations. Under the new executive orders the FLRC
has assumed many functions which were formally executed
by the Civil Service Commission. However, it is impor-
tant to note that the Chairman of the CSC sits as a
permanent member of thg FLRC. The CSC is charged with
providing administrative support and services to the
FIRC and it is the CSC, not the FIRC which publishes
the Federal Personnel Manual. This publication contains
impdrtant information relevant to the governance of
federal labor relations.

The CSC has several specific responsibilities
under the executive orders. The CSC supervises and
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regulates the allotment of employee dues to labor
organizations.3 The Commission is also vested with the
authority to hear appeals from administrative decisions
which are adverse to employees.LL Through its Office of
Labor-Management Relations (OLMR) and cooperation with
the Office of Management and Budget (OMB), the CSC
maintains programs which provide policy guidance +to
federal agencies which are relevant to labor relations
problems. The OLMR also reviews existing labor
relations programs and can make appropriate recommenda-
tions to the FIRC. The OLMR provides a constant flow
of technical assistance as well as training materials
to federal managers engaged in labor relations. The
OLMR has a well-deserved reputation for .effectivehess
in providing information. )
The primary role of the CSC in its training
activities is to adviseg federal managers and increase
their sophistication in labor relations matters. The
Commission is, not surprisingly, subject to constant
criticism from union representatives who maintain the

position that the Commission's role in labor relations

3r.0. 11,491, Section 6.

hSee E.O0. 11,787.
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precludes administrative impartiality on the part of
the CSC. This problem has been recognized by the

Commission.

Federal Labor Relations Council
and Federal Service Impasse Panel

In many ways the most important agency involved
in Labor-Management Relations in the United States
Government is the Federal Labor Relations Council. The
Council consists of the Chairman of the CSC, the
Secretary of Labor and the Director of the Office of
Management and Budget as permanent members and other
members of the executive branch as designated by the
President. Briefly, the FILRC has a general power to
administer and interpret Executive Order 11,491 and its
"amendments, issue regulations p;rsuant to it and decide
the major policy issues confronting federal labor rela-
tions. The Council ha's specific appellate review power
over decisions from the Assistant Secretary for Labor-
Management Relations, appeals of negotiability issues
5

and exceptions to arbitration awards.

In regard to the Council's policy-making power,

5E.0. 11,491, Section 4.
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the FIRC allows federal agencies and unions to possess
a great amount of leeway in the development of labor-
management relationships. The FLRC has not fully
utilized its authority under the law. The Council
obviously supports the proposition that the parties
which are direct participants to the collective
bargaining process are in a better position to resolve
the differences between them.

The purpose behind the broad grant of policy-
making authority seems to be to provide the FLRC with
the necessary power to expeditiously deal with problems
common to all participants in the labor relations
process. The Council is, therefore, able to avoid the
vague and deliberate policy-making process créated by
case-by case adjudication. :

As to its power of appellate review, the Council
does not act‘as a tribpnal for the relitigation of
disputes nor will the Council hold de novo proceedings.
Appellate review is further restricted by the Council's
rules that grounds for appeal bé supported by presented
facts. Mere assertion of grounds is not sufficient.

The Federal Service Impasse Panel is an agency

65.Usc §2411.14 (1977).
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within the FIRC. It consists of a chairman and at ieast
two other members all of whom are selected by the
President. The primary task of the FSIP is to resolve -
negotiation impasses after mediation attempts by the
Federal Mediation and Conciliation Service fail. The
FSIP becomes involved in the process of impasée resolu-
tion only after it receives a request for its services
by one of the parties to the impasse, by the FMCS or .

on the initiative of its own Executive Secretary. The
FSTP can suggest procedures (including the reinvolvement
of the FMCS) for settlement of the dispute. The Panel
can attempt to resolve the dispute by utilizing its
fact-finding procedures. If fact-findihg fails the
FSIP may assume the role of an arbitration panel and
issue a binding decision. All arbitration and fact-
finding procedures concerning a negotiations impasse
must be supervised and, approved by the FSIP. It is
important to note that the FSIP has been sble to resolve
the overwhelming number of its cases by the use of

fact-finding rather than arbitration.7

7See, generally, Federal Service Impasse Panel,
Report of the Federal Service Impasse Panel, 1970 to
1973, (Washington, D.C.) and E.O0. 11,491, Section 5.
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The Federal Mediation and Conciliation Service

The FMCS has been obligated by Executive Order’
to provide assistance and services to federal agencies‘
and labor organizations who are parfies to real or
potential impasses. The FMCS determines in what manner
it will serve the parties. The Service seeks settlement
of disputes through voluntary compliance with its
recommendations. Since 1973 the policy of the FMCS
has been toward an activist position in settling disputes
within the federal sector. This ac¢tivism has not always
characterized thé FMCS. When the role of the FMCS was
initially formalized by Executive Order 11,491, the
attitude of the Service was one of restrained assistance.
In other words, the FMCS would Provide services to the
federal sector only if its services to the private
sector would not be adversely affected.8

Today the FMCS brovides several services to the
federal sector. Each year the FMCS is called upon %o
monitor and mediate hundreds of disputes involving
collective negotiations. The FMCS also provides

preventive mediation through technical assistance to

8See Jerome H, Ross "Federal Mediation in the
Public Sector," Monthly Labor Review, Vol. 99, No. 2
(1976) pp. 41 +to L5, »
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agencies and unions. During the term of a collective
bargaining agreement, mediators from the Service will
often act as consultants to the applicable parties inr.
order to improve the understanding of the parties
concerning the agreement. As mentioned above, the role
of the FMCS is integrated with that of the FSIP. Even
after a case is referred to the FSIP for settlement, it
is not unusual for the FSIP to employ: the services of
the FMCS.

The Office of Arbitration Services within the
FMCS also works with federal agencies in setting up
‘permanent regional panels of arbitrators and expedited
arbitration procedures. The FMCS, pursuant to a collec-
tive bargaining agreement, may also be utilized to
mediate grievances between agency and employee organiza-

9

tion prior to arbitration.

Conclusion

Two obvious criticisms have been lodged against
the present system of government administration. First,

the functional differences among the official

9See, generally, Federal Mediation and Conciliation

Service, 29th Annual Report, 1976, (Washington, D.C.),
pp. 17 to 25.
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organizations involved in the administrative process
has created a perceived need for a central authority -
with both general and exclusive control over the adminis-
tration of federal labor relations. The second criticism
is based on the fact that the primary agencies presently
engaged in the labor relations process have a definite
management orientation. Administrative impartiality
is, therefore, difficult to achieve. The role of the
OMB has become especially bothersome to public employee
organizations. The Director of the OMB sits on the
FILRC. Executive Order 11,616 allows the OMB to review
labor relations policies in the federal sector in
cooperation with the CSC. The primary role of the
OMB is that of management specialists who advise the
President and make recommendations on ways in which
labor may be utilized in a less costly and more
efficient manner. Unions do not view the role of the
OMB in labor relations to be consistent with that of
an impartial referee in the arena of labor-management
conflict.

Several ideas have been proposed to correct the
alleged deficiencies mentioned above. Congress with
encouragement of the various employee unions has

considered legislative proposals which would create a
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Federal Labor Relations Authority. This body ﬁould
have centralized functions which parallel that of the,
NLRB in the private sector. Its members would be
selected in ways which would minimize management
influence.lo The possibility of utilizing NLRB juris-
diction, as with the postal service, has also been
discussed. However, because of the recognizably unique
character of public service employment this view has

not enjoyed widespread union or management support.

10, suggestian of this nature has been proposed
in section 7123 of H.R. Bill 4800.
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CHAPTER III

EXCLUSIVE RECOGNITION AND UNIT DETERMINATION

Exclusive Recognition vs. National
Consultation Righits

Under the present system of labor relations in
the federal sector, a union may be recognized by
management in two distinct‘ways. An employee union
can be afforded national consultation rights or exclusive
recognition. The differences between these two forms
of recognition are significant. In order to be granted
national consultation rights, an employee organization
must be the exclusive representative of either 10% or
more, or 5,000 or more, employees of an agency or a
government organization within an agency which has
functions which are national in -scope. Once a union
is vested with national consultation rights, it must
be notified by the appropriate agency of personnel
policy changes which will affect its members. The
employee representative is alloWed to respond to these
ﬁolicy changes in writing or it may (upon request)

consult, party-to-party, with the agency on these
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1 Management must consider union input.

matters.
However, an employee group with consultation rights
does not possess powers tantamount to collective
-negotiations rights.

Exclusive recognition is granted to a labor
union which has majority suppoft of an appropriate
unit of federal employees. Exclusively recognized
unions have a much stronger position vis-a-vis an agency
than do unions with national consultation rights. Union
representatives with exclusive recognition may enter
into collective negotiations with federal employers in
order to develop an agreement between them in respect
to conditions of employment. Unlike a union with
national consultation rights, the exclusifely recognized
union represents all employees in a unit. The conditions
of union membership, dues paymeht or union support are
irrelevant. 1In addition to collective negotiations
rights, exclusively recognized unions may also represent
employees on discussions concerning personnel practices
and in matters relevant to negotiated grievance and

. . 2
impasse resolution procedures,

1See E.0. 11,491 Sec. 9 and 5 CFR 82412.1 +o
82413.2, (1977).

°E.0. 11,491, Sec. 10.
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Figures from a 1973 statistical survey completed
by the Bureau of Labor Statistics give some insight on
the nature of union recognition in the development of
federal labor-management relations. In the period of
1963 to 1973 the total number of federal workers in
exclusive recognition units increased from 180,000 to
1,086,361 employees. The number of wage system
employees (employees in trades or labor and paid on a
prevailing rate basis) in exclusive units increased
from 226,150 or 40% of their number in 1966 to 404,955
or 84% in 1973. Since 1970, however, the total
percentage of wage system employees in exclusive units
has remained relatively constant. The total number of
wage system workers in exclusive units has actually
declined from a high of 437,586'in 1971 +to 404,955 in
1973. General Schedule employees have realized larger
gains. In 1966 only 179,243 or 59% of the federal
employees in the General Schedule (GS) system were
members of exclusively recognized units. This figure
increased to a high of 681,406 or 47% of the GS employees

by 1973.3 These figures illustrate several points.

3U.S. Civil Service Commission, Office of Labor-
Management Relations, Union Recognition in the Federal
Government, November 1973 (Washington, D.C.) pp. 18-33.
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Initially, there has been a greater tendency on the

part of blue-collar employees to organize. Further, .
organization is more extensive among blue-collar federal
employees than it is among white-collar employees. On
the other hand, the percentage growth of GS employees
has been greater in recent years. By 1970 fhe total
number of GS employees in exclusive units exceeded

that of wage system employees. The following table
makes it clear that overall organization of federal

employees in exclusive units is levelling off.

Table 3A4
No. of % Gain of
% Employees in Employees in Employees in

Year Exclugive Units Exclusive Units Exclusive Units
1964 12% 230,543 28%
1965 16% 319,724 39%
1966 21% ' L34,890 36%
1967 29% 629,915 L5%
1968 L 0% 797,511 27%
1969 L2% : 842,823 6%
1970 L8% 916,381 9%
1971 53% 1,038,288 13%
1972 55% 1,082,587 L
1973 56% 1,086,361 *

The above table seems to reveal that a saturation point

L

U.S. Civil Service Commission, Office of Labor-
Management Relations, Union Recognition in the Federal
Government, November 1973 (Washington, D.C.) pp. 18-33.
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is being reached in the organization of federal
employees.

The number of federal employees operating
pursuant to a negotiated agreement has significantly

and consistently increased.

Table 3B
No. of Employees % of Employees
Year Covered by Agreement Covered by Agreement
1964 110,573 6%
1965 241,850 12%
1966 291,532 14%
1967 423,052 20%
1968 556,962 28%
1969 559,415 28%
1970 601,505 31%
1971 707,067 36%
1972 753,247 39%
1973 837,410 L 3%

The above table is illustrativefof the developing
acceptance on the part of federal managers and federal
employee units to enter into agreements.

Agency figures reveal that the Department of
the Army, Department of the Navy and Department of the
Air Force within the Department of Defense (DOD) have

the largest number of employees in exclusive recognition

5U.S. Civil Service Commission, O0ffice of Labor-
Management Relations, Union Recognition in the Federal
Government, November 1973 (Washington, D.C.) pp. 18-33.
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units. In terms of numbers only the Veterans Administra-

tion comes close to these agencies.

Table 306
Total Number of % of Employees
Agency Employees in Units in Exclusive Units
Army 185,129 58%
Navy 179,515 60%
Air Force 179,468 76%
Veterans Admin. 126,455 64%
Others 415,731 L8%

Table C illustrates the preponderance of exclusive
recognition in defense-related employment as compared
to other federal agencies. Part of the reason for the
extensive organization in these four agencies can be
attributed to the large number of blue-collar or wage-

system employees in these agencies.

Table 3D7
, Wage System
Employees GS _Employees
L Defense Related Agencies 320,972 349,658
Other Agencies 83,983 331,748

6U.S. Civil Service Commission, Office of Labor-
Management Relations, Union Recognition in the Federal
Government, November 1973 (Washington, D.C.) pp. 18-33.
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Wage-system employees have a significantly higher level
of organization than do GS employees. Historically,
the defense-related agencies have employed a large
number of blue-collar, skilled workers in civilian
employment.

Correspondingly, the number of employees working
under a negotiated agreement follows the pattern .

illustrated by Table 3C. Table 3E illustrates this point.

Table 3E’
Number of Employees % of Employees
Agency Under Agreement Under Agreement
Army 142,712 Lz,
Navy 133,815 L5%
Air Force 120,626 51%
V.A. 113,843 58%
Other 326,414 38%
TOTAL 837,410 3%

Among professional employees the Treasury
Department leads other, agencies in the number of
professional employees in exclusive units. The Treasury

in 1973 had 24,432 professional employees in exclusive

units as compared to 62,246 in all other federal agencies.9 .

8U.S. Civil Service Commission, Office of Labor-
Management Relations, Union Recognition in the Federal
Government, November 1973 (Washington, D.C.) pp.20,21 .

%1vid, pp. 18-33.
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This fact is probably attributable to the large number
of professionals employed by the Treasury Department.‘_
As of November, 1973, national consultation
arrangements existed between eleven different unions
and thirty-four different agencies. The unions most
involved in consultation were the American Federation
of Government Employees (consultation with thirty
agencies), the National Federation of Federal Employees
(consultation with eleven agencies) and the National
Association of Government Employees (consultation with
seven agencies). The major federal participants to this
process were the DOD agencies, the V.A., the Treasury
Department and the National Guard Bureau. The DOD
through its agencies participated in eighteen separate
consultation relationships with'six different unions.
The Treasury Department was involved in five consultation
relationships with three unions. The V.A. and the
National Guard Bureau were obligated to consult with

four unions, respectively.lo

10U.S. Civil Service Commission, Office of Labor-
Management Relations, Union Recognition in the Federal
Government, November 1973, (Washington, D.C.) pp. 18-33.
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Appropriate Bargaining Units

A bargaining unit in the federal sector is A
established in a manner consistent with the regulatidns
of the Assistant Secretary of Labor for Labor-Managemeht
Relations. A union seeking exclusive recognitibn'must
file a petition for a representation election. This
petition must demonstrate that at least 30% of the
employees in the proposed unit have an interest in
establishing a unit and that the union considers the
unit to be an appropriate one. This peiition must be
posted for employee scrutiny and if another union
wishes to contest the petitioning union's right to
exclusive recognition, the intervening union must
demonstrate a 10% showing of interest. Management must
then receive the petition and decide to accept or reject
the union's concept of an appropriate unit. The union
may revise its unit proposal in order to reach an accord
with management. If management explicitly rejects the
petition on the grounds that the unit is not appropriate,
the union may file an objection with the Assistant
Secretary. Ultimate authority to make unit determination

rests with the Assistant Secretary.11

Certain types of employees may not be included

11,9 ¢FR §202.1, 8202.2, (1977).
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in a bargaining unit. Under the Executive Orders
supervisors and management officials may not be included
in a bafgaining unit. Supervisors may, if they wish,
form their own units. Professional employees cannot be
put in the same bargaining units as non-professionals
unless the professionals vote to include themselves in
a unit with non-professionals. Federal employees
involved in personnel and labor relations work (other
than those in a clerical capacity) and employees who
administer the executive orders and federal law
appropriate to federal labor relations are also
prohibited-from affiliating with other employees in a
bargaining unit. Finally, confidential employees who
have access to information regarding management
activities and positions as they apply to labor relations
may not be represented by an exclusive representative
in conjunction with other emplo.yees.12

In determining the appropriateness of a unit,
three factors are considered. First, there must be a
plear and identifiable community of interests among
the employees in the unit. In other words employees in

the unit must have certain interests in common. Work

125 0. 11,491, Sec. 10.
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skills, training and education, geographic location,
supervision, transferability among employees, common
methods of pay, common benefits and promotion
opportunities are examples of considerations in
determining a community of interests. Second, the
unit must promote effective dealings between management
and the union. Third, the unit should promote the
efficiency of agency operations.13
The Assistant Secretary and the FLRC have
expanded on the application of these standards. It is
clear from the council's decisions that in making
unit determination, the Assistant Secretary must
affirmatively determine that the unit satisfies each

of the three criteria under 10(b).14

Further, the
council has held that "the Assistant Secretary must not
only affirmatively determine that a unit will ensure

a clear and identifiab}e community of interests among
the employees concerned and will promote effective

dealings and efficiency of agency operations, but

must give equal weight to each bf the three criteria

13.0. 11,491, Sec. 10.

o 1L’D@Dartment of Transportation, Federal Aviation

Administration, Southwest Region, Tulsa Airway Facilities
Sector, FIRC No. 74A-28 (May 9, 1975), 3 FLRC 235.
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before the particular unit can be found to be
appropriate."15 Equal weight, therefore, must be
accorded these standards.

After the appropriate unit issues are settled a
representation election is held. Elections are by
secret ballot under the supervision of the Assistant
Secretary. Employees must choose between one or two
or more different unions and a "no union" choice. 1In
order for a union to be chosen as an exclusive represen-
tative, it must receive a majority of the votes cast
rather than a majority of eiigible voters. If the union
attempts to achieve exclusive recognition and fails,
no new representation election can be held for twelve
months. Where unions oppose one another for the right
to represent the unit, no representation challenge to
an elected union can occur for twelve months after
certification of the recognized union.16 Decertification
of an exclusive representative can occur after the
expiration of an election bar or certification bar.

In a situation where a negotiated agreement exists

. Vm?éﬂgnartmgnt of Transportation, Federal Aviation
Administration, Southwest Region, Tulsa Airway Facilities
Sector, FLRC No. 74A-28 (May 9, 1975), 3 FLRC 235, at 238,

16,9 cFR §202.20 (1977).
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between the exclusive representative and management,
a contract bar to decertification attempts exist. An
agreement can bar a decertification attempt for up to
three years. Decertification attempts may be made by
an employee or group of employees upon a thirty percent
show of interest or by management with a good-faith
doubt that the exclusive representative no longer
represents a majority of employees in the unit.17

A petition,fo consolidate existing bargaining
units may be submitted unilaterally by labor unions or
bilaterally by both unions and management to the
appropriate area director representing the Assistant
Secretary. If the Assistant Secretary determines the
consolidation to be inappropriate, the petition is
dismissed and the present structure of representation
continues. If, however, the Assistant Secretary decides
(a) that consolidation is appropriate, (b) management
and the union(s) agree on the consolidation without an
election, (c) there is no petition from 30% of +the
employees showing an interest fdr an election and (d)
the proposed consolidation does not include mixing
professionals and non-professionals, the new

1729 CFR 8202.20 (1977).
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consolidation unit is certified. If management and
labor cannot agree to forego an election or if a &r oup
of employees demands an election, a consolidation
election is held in which a majority of votes must be
cast for consolidation in order for a new unit to be
established. If professibnals and non—proféssionals are
involved, a professional self-determination election is
reqﬁired. If a majority of the professional employees
vote against inclusion into the certified unit, a
separate professional unit must be established and

certi:f‘ied.18

Significance of an Exclusive Unit

Exclusively recognized unions have the general
right to negotiate agreements on behalf of unit
employees and to represent the interests of unit
émployees. Further, agencies are required under Section
10(e) of Executive Order 11,491 to give exclusively
recognized unions "an opportunity to be represented at
formal discussions between management and employees ...
concerning grievances, personnel policies and practices,

or other matters affecting general working conditions

1859 cFR 8202.20 (1977).
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of employees in the unit."” The right to representation
under this section is a union right and may be only
exercised in a manner determined by an appropriate
union. An agency is required to provide the union with
a reasonable opportunity to be present. However, the
right to be present must be balanced against reasonable
management requirements to conduct meetings as
scheduled and with minimal interference with operational
efficiency. Failure to inform the union of a formal
discussion.may result in an unfair labor practice.
Several decisions on the administrative level
have been made concerning the question of what is a
formal discussion requiring the opportunity for union
presence. According to the most significant cases on
this point, formal discussions occur when the content
of the employee-management meetings concerns subject
matter appropriate to section 10(e) and the meeting
has a potentially significant effect upon an exclusive
unit. Among situations held to be formal discussions
are those which include any discussion of an existing

grievance.19 meetings between an employee and supervisor

19Departmen‘l: of Defense, National Guard Bureau,
Texas Air National Guard, FLRC No. 74A-11 (June 18,
-1974), 2 FLRC 130.
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concerning new methods of performance evaluation,20
discussions with employees concerning sick leave wherg
a formal record was kept, several management representa-
tives were present and the parties dealt with personnel
practices which had an effect on the unit as a whole.21
Further, the mere designation of a meeting as being
informal by an agency is not controlling.22
By contrést the Assistant Secretary and the
FLRC have determined in many instances that discussions
were not formal. According to one observer, "Typical
meetings that would not seeﬁ to invoke the effect of
Section 10(e) include investigations, performance
evaluation discussions, counselling sessions, factfinding
meetings, and meetings involving matters of pefsonal
concern to an employee and work assignments and

instructions."23 In a case where the CSC was conducting

2oFederal Aviation Administration, National Aviation
Facilities, Experimental Center, Atlantic City, New
Jersey, A/SLMR No. 438 (197L).

21U.S. Army Headquarters, U.S. Army Training Center,
Infantry, Fort Jackson Laundry Facility, Fort Jackson,
South Carolina, A/SLMR No. 242 (19737,

22

FAA, Atlantic City, supra, note 20.

23Robert Sebris, Jr., "Formal or Informal: What
are the Union's Rights?" Public Personnel Management,
Vol. 6 (1977) p. 158,
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8 management evaluation of an IRS facility, the Assistant
Secretary held that union representation was not

required since the CSC was not functioning as agency
managers.24 In a case where agency-level representatives
were conducting meetings with activity-level employees

in order to solicit opinions on matters concerning EEO
programs, the FLRC held that the agency was not

required to permit exclusive union representatives to

be present since the meetings were merely "a mechanism
whereby agency headquarters-level management sought to
evaluate the effectiveness 6f an agencywide program
which existed totally apart from the collective
bargaining relationship at the level of the exclusive
recognition."25 It is possible to conclude that the
subject matter of the meeting must be related to the
collective bargaining process (as it pertains to the
conditions of Section 10(e)) in order to apply the

formal discussion requirements of Section 10(e). It is

2I'I'U.S. Civil Service Commission, Washington, D.C.,
A/SIMR No. 641 (1976).

[ 4
2)Na‘l:.ionall Aeronautic and Space Administration,

Washington, D.C. and Lyndon B. Johnson Space Center,
Houston, Texas. FLRC No. 74A-95 (September 26, 1975),
3 FLRC at 621
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important to note, however, that an exclusive represen-
tative and agency may by contract determine for
themselves what is an informal versus formal discussion,
provided that a union waiver of rights under Section

10(e) be clear, unmistakable and intentional.
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CHAPTER IV

COLLECTIVE BARGAINING AND WAGE DETERMINATION

Scope and Conduct of Negotiations

Under the present labor relations system exclusive
representatives are allowed to negotiate with federal
agencies in order to reach an agreement on personnel
policies, practices and matters affecting working
conditions.! The executive orders do not affect .or
permit the negotiation of items determined by Congress.
Many essential issues are within the exclusive jurisdic-
tion of Congress. Legislation is necessary in order to
establish pay scales, hours of work, fringe benefits,
vacations and sick leave. The gxecutive orders also
exclude from the bargaining process those items which
have been determined by the CSC under its legal
authority and directioh. Further, Executive Order
11,491 prohibits federal agencies from bargaining away
its right "(1) to direct employees of the agency;
(2) to hire, promote, trénsfer, assign and retain

employees in positions within the agency, and to suspend,

'B.0. 11,491, Sec. 11(a).
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demote, discharge, or take other disciplinary-action
against employees; (3)'to relieve employees from duties
because of lack of work or for other legitimate reasbﬁs;
(4) to maintain the efficiency of the Government opera-
tion entrusted to them; (5) to determine the methods,
means, and personnel by which such operations are to
be conducted; and (6) to take whatever actions may be
necessary to carry out the mission of the agency in
situations of emergency."2

In its discretion federal agencies may negotiate
on matters concerning "the mission of the agency; its
budget, its organization; the numbef of employees; and
the numbers, types and grades of positions or employees
assigned to an organizational unit, work project or tour
of duty; the technology of performing its work; or its
internal security practices."3 Further agreements
dealing with employmenﬁ dislocation due to work force
realignments or technological changes may be negotiated.

Agency policies and regulations may prevent
negotiations on certain issues if "a compelling need

exists" to invoke those regulations. The "compelling

28,0, 11,491, Sec. 12(Db).
3E.0. 11,491, Sec. 11(b).
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need” requirement of section 11(a) has been the subject
of substantial controversy. The requirement of
compelling need was the result of recommendations by
the FLRC. Prior to the issuance of Executive Order
11,838 internal agency procedures often acted'as a

bar to contract negotiations since any higher agency
regulation pre-empted negotiated procedures. As‘a
result of this procedure union representatives charged
with some justification that collective negotiations
were being unduly restricted by superfluous agency
regulations.. The FLRC in its recommendations of 1975
to the President suggested that in order for an agency
regulation to bar negotiations a "compelling need" for
that regulation should exist. The recommendation
specified that the FIRC should interpret this standard
and resolve disputes concerning it. The Council
further suggested that "Section 11(a) should ... provide
that ... only those (regulations)  issued at the agency
headquarters level or at the level of a primary

L

national subdivision may bar negotiations."

uUnited States Federal Labor Relations Council,
Labor-Management Relations in the Federal Service,
Executive Order 11,491, As Amended, Reports and
Recommendations (Washington, D.C.) 1975, p. 37.
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These recommendations were implemented by Executive
Order 11,838. 1In a situation where a union and manage-
ment disagree on whether compelling need exists to bar
negotiations, the issue is first filed as an exception
with the agency. If the agency disallows the exception
the union may appeal to .the FLRC. This appeal must be
filed by the National Union President or his designee,
or by the president (or his designee) of a labor
organization not affiliated with a national union. It
is the Council's responsibility to decide whether or
not a compelling need exists to bar collective .
negotia“bions.5

The tactics used in the federal collective
bargaining process share similarities with the private
sector. Bargaining skills and sophistication are
important. During the initial beriod of Executive
Order 10,988 many commentators accepted the view that
union representatives with private sector experience
were at an advantage to inexperienced federal managers.
Both the Department of Labor and the CSC have instituted
training programs to develop the abilities of federal

5See E.0. 11,491, Sec. 11(a) and 5 CFR §2413.1,
g2413.2 (1977).
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managers in the negotiation process. While these
agencies provide training and other support, each agepcy
is responsible for developing its own negotiations
policy. Depending on the agency, different agency
levels - local, regional and/or national - may be
involved in contract negotiations. A definitive agree-
ment cannot be established until the National Office
of an agency reviews and approves the results of the
negotiations. The National Office of an agency may
also send a delegate to the negotiations to sit on the
management bargaining commiftee. A regional officer of
an agency may also be involved in the negotiations
process. For the most part .the initial reluctance of
federal managérs to bargain willingly and in good faith
has been overcome by the threat of executive mandate
and the gradual acceptance of collective bargaining as
a part of the personnel and labor relations process.
Bilateralism is implied in the concept of collec-
tive bargaining. In its early stages many critics of
federal collective bargaining alleged that it was a
unilateral process since the issues of wages and hours
of work etc. were not negotiable. It was also believed
that management's legal power in the collective bargéining

process overwhelmed that of an employee organization.
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In recent times, however, many observers have discerned
a trend toward bilateralism.6 Unions have especially
supported this trend. The "compelling need" require&éht
is in part a response to union input. The CSC in 1973
reviewed the Federal Personnel Manual and reinterpreted
many FPM provisions so that colleqtive bargaining could
exist in a more hospitable environment. Agencies have
assumed much more discretion on bargaining issues.

Many issues presumed to be non-negotiable became negoti-
able. Consequently, the number or negotiable issues

has substantially expanded. Moreover, union input on
wage determination has become increasingly signifiéant.
Bilateralism has expanded to labor-management relations
policy as a whole, not only collective bargaining.

By contrast union representatives have been less
impressed by the belief that there is a bilateral trend.
According to Stephen %. Koczak of the AFGE, bilateralism,
and therefore, genuine collective bargaining does not
exist in the federal service. Koczak stresses the pay
comparability issue in drawing this conclusion. Koczak

believes that in order for true collective bargaining

6See Phillip L. Martin, "Bilateralism: The New
Trend in Federal Labor-Management Relations" Labor Law
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to exist "at least two criteria should apply. First,
the system should collect together the representativ%§
of all the interested parties, labor and management;
and second, it should provide a means to collect
together all the important issues for review ...
Bilateralism as practiced in the federal service does
~not do this ... Today, federal employees must continue
to seek the attainment of their proper goals before
Congress and in tne courts rather than in genuine
discussions with management."7 It is likely that union
criticisms of federal policies will persist and union
supporters will continue to doubt the validity of
bilateralism until such time as federal employees are
allowed to bargain directly for wages and hours, and

are allowed to sitrike. .

Collective Bargaining Agreements
in the Federal Service

In 1973 the BLS published a comprehensive study
of federal coilective bargaining agreements. This

study updated a 1964 study by the BLS. Out of a total

7Stephen A. Koczak, "Collective Bargaining and

Comparability in the Federal Sector," Proceedings of
the Twenty-Eight Annual Winter Meeting of the Industrial

Relations Research Association, 1976, p. 198.
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1,643 collective bargaining agreements reported by the
CSC, the BLS surveyed 671 of these contracts. These .
671 agreements covered three-quarters of all federal
employees working pursuant to a collective bargaining
agreement. The BLS sample, therefore, covered the
great majority of federal employees operating uhder a
collective negotiated contract. Twenty-six federal
ggencies executed agreements with their employees.
These agencies were represented in the sample. Four
agencies, the Departments of the Army, Navy, Air Force
and the Veterans Administration accounted for seven
tenths of all sample agreements and four fifths of the
employees covered. in the studyf‘ These diéproportionate,
figures accurately reflect the importance of these
agencies in the federal collective bargaining process.
"AFL-CIO wunions dominate the labor organization
side of the collective‘bargaining process. Of the 671
sampled agreements AFL-CIO affiliates negotiated 474
of these contracts. AFL-CIO contracts applied to
429,759 out of the 532,745 federal employees covered

by the survey. One AFL-CIO union, the American

8U.S.'Department of Labor, Bureau of Labor Statis-
ties, Collective Bargaining Agreements in the Federal
Service, late 1971, Bulletin 1789 (Washington, D.C.)

1973, p. 1.
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Federation of Government Employees (AFGE),
negotiated 343 sampled contracts covering 334,226
employees. Among the independent unions, the
National Federation of Federal Employees (NFFE) and the
National Association of Government Employees (NAGE)
made the most significant contribution to .the number
of collective bargaining agreements.9

Collective bargaining agreements in the federal
sector share many similarities. Most contracts in the
federal service begin with a preamble stating the
purpose of the agreement. The preémble is characterizéd
in an overwhelming number of agreements by the following
characteristics: (1) language subordinating the
contract to the executive orders, the Federal Personnel
Manual and agency regulations; (2) reference to the
items subject to bargaining by the parties; (3) a
management rights provision; (4) language calling for
the reopening of contract provisions upon the mutual
consent of the parties; (5) a statement subjecting the

contract to review by a higher agency level and

K

%u.s. Department of Labor, Bureau of Labor Statis-

tics, Collective Bargaining Agreements in the Federal
Service, Late 1971, Bulletin 1789 (Washington, D.C.)

1973, p. 1.
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employee membership; (6) the rights of‘the employees to

organize and express themselves and (7) language stating
that copies of the contract will be distributed to each

employee.

Anti-discrimination provisions are common in federal
agreements. These provisions occurred in 472 out of the
671 agreements surveyed by the BLS. In 128 of ‘these
contracts equal employment opportunity joint committees
of employees and employers were created.

Provisions relating to hoﬁrs of work and overtime
are rare in the federal service since CSC or agency regu-
lations determine policy on these subjects. Agreements
rertaining to wage board10 employees did, on occasion;
contain these provisions. There has also been a growing
acceptance in wage board agreements to provide for rest
periods, cleanup time and clothing and tool allowances.

Most federal agreements also contain provisions
related to health and safety. Among wage board agree-
ments a substantial number of these agreements call for
the creation of continuation of a Joint Safety
Committee. Wage board employees are the most affected
by and concerned with unsafe conditions. However, a

majority of all federal agreements contain language

10For an explanation of the Wage Board System, see

supra p. 66.
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to the effect that employees will not be subjected to
hazardous conditians.

A substantial number of federal agreements make
reference to leave policies. 494 of the 671 sampled
agreements dealt with vacation scheduling matters and
434 contracts contained sick leave provisions. A
growing number of federal agreements contained provisions
relevant to leave for civil responsibilities. Nearly
one-third of the sampled contracts had provisions
relating to the issues of leave time for voting, jury
duty and charity drives.

A substantial number of federal agreements deal
with personnel practices. It is important to note that
the subject mattér of these negotiated issues is often
already covered by CSC and agency regulations.
Provisions relevant to promotién procedures are common.
Demotion procedures, by contrast, were rare in the
sampled contracts. A majority of contracts contained
provisions which specified the union's role in reduction-
in-force problems. A union's role in this regard is
somewhat diminished since primary responsibility for
this question rests with the federal agency.

While they exist in only a minority of agreements,

provisions pertaining to disciplinary action have become
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more frequent. Approximately 25% of all agreements
requireg either union notification of the adverse action
against an employee or the use of a negotiated grievance
procedure to deal with the disciplinary issue.

Contract provisions directed at occupafional
training and development have gained increasing signif-
cance and now exist in a majority of agreements.
Training provisions are particularly prevalent in wage
board agreements.

Federal employees are not permitted to bargain
for wages. The process of wage determination in the
federal sector will be discussed later in this chapter.
In agreements covering wage board employees, provisions
relevant to the wage survey process are not uncommon.
Contract provisions related to‘wages are virtually non-
existent in agreements that apply to Classification
Act (GS) employees.

The vast majority of federal agreements contain
provisions pertaining to the é@tivities of employee
‘ unions. These provisions cover a wide range of issues.
Examples of union-activity issues covered by agreement
include the following: (1) union notice relating to
meetings, elections, social affairs, etc.; (2) the

conduct of union affairs during work hours, (3) the

-6l



‘activities of shop stewards and employee representatives;
(4) rights of union officials to visit the work-place;
and (5) leaves of absence for union business. Further,
a majority of contracts provide for a dues checkoff
procedure. Negotiations for chéckoff procedures are
made pursuant to Section 21(a) of Executive Order 11,491
and any written understanding between union and agency
must be made subject to CSC regulations. Mechanisms

for union-agency cooperation are often aided by Joint
Cooperation Committees. Provisions for the maintenance
of these committees exist in about half of all federal
agreements.

Impasses are, of course, subject to the jurisdic-
tion of the FMCS and the FSIP for resolution. However,
parties to a collective bargaining agreement may
establish methodé of resolving impasses short of
invoking the mandated, procedure. - Close to 50% of the
sampled agreements contain some type of negotiated
impasse procedure. These procedures vary considerably.

An overwhelming number of agreements contain
provisions pertaining to grievance procedures. The
negotiation of a grievance procedure is one of the most
important issﬁes in the collective bargaining process.

Approximately two-thirds of all sampled agreements
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provided for grievance arbitration. In a slight
majority of these cases, advisory arbitration was

preferred over binding afbi‘tration.11

Wage Determination

One of the most obvious limitations on the
process of collective bargaining in the federal sector
involves the issue of wage determination. With few .
exceptions12 wages in the federal sector are not
determined in the collective bargaining process as they
are in the private sectvor. Two major systems are used
by the government to pay its employees. The "Prevailing |
Rate" or Coordinated Federal Wage System (CFWS) is
applied to the compensation of blue-collar employees.
The General Schedule (GS) system is fhe second major
way in wnich federal employees are paid. The GS system

is primarily applicable to white~collar and clerical

13

employees.

o 11U.S. Department of Labor, Bureau of Labor Statis-
tics, Collective Bargaining Agreements in the Federal
Service, Late 1971, Bulletin 1789 (Washington, D.C.)
1973, p. 10-87.

12The Postal Service is the most notable exception
to this rule. See Chapter 8, supra.

13The General Schedule approach - -emanates from the
"Classification Act" 5 USC 85101 et. seq.
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The CFWS was established during Presiaent
Johnson's administration in 1968. The CFWS was created
to replace the previous confusing and inequitable
methods of payment for blue-collar workers. The purpose
of the Wage System is to provide equal rates of pay for
the same occupation within dirferent agencies in the
same geographical area. Both skilled and unskilled
workers are included under the Wage System. The Wage
System process creates job-grading standards and common
wage schedules for all covered employees in a wage area
except = those to whom special status is allowed.

While the President of the United States is
given general responsibility for the Wage System, it
is the Chairman of the CSC with the help of an advisory
committee, the National wage PBlicy Committee (NWPC),
which sets basic policy guidelines for the CFWS. The
NWPC consists of five,representatives from federal
management, four representatives appointed by the
President of the AFL-CIO, one representative from an
independent union and a -chairman appointed by the CSC
chairman. The NWPC makes recommendations to the CSC
chairman and also reviews policies promulgated by the
CSC.

Briefly, the CFWS operates as follows. A lead
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agency, generally the federal agency with the largest
number of employees, in a geographic area is chosen
'by the.CSC to conduct and analyze a wage survey. A
local wage survey committee consisting of members from
both labor and management collect and review data
which relates to the establishment of a wage scale in:a
specific area. A wage survey is also conducted by the
Bureau of Labor Statistics (BLS) which attempts to
determine the prevailing wages paid in private industry
for workers in similar occupations in the wage area.
The results of this survey are submitted to the local
- wage survey committee which in turn submits its total
findings to the lead agency. The lead agency is
responsible for an acceptable wage schedule for specific
occupations. The recommended schedule is reported to |
the other federal agencies in the area. These agencies
are obliged to follow it.lu

Under the CFWS labor organizations have a
significant impact on wage determinations for blue-collar
~employees.’ Whethep this system is equivalent to the

union effect on wages through a collective bargaining

1L"See Willijam J. Lange "The Federal Wage Board

System of the United States Government,” Public Personnel
Review: Vol. 32, October 1971, pp. 238-243,
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process is difficult to determine. Unlike collecti&e
bargaining in the pfivate sector, ultimate authority
to set wage schedules for blue-collar employees does
rest with federal management.

The system of employee compensation for white-
collar federal workers is determined by the Federal Pay
Comparability Act of 1970.15 Union consultation under
this act is not as intense or significant as union
participation under the CFWS. The basic policy behind
- the act is to provide federal employees with pay
comparable to that found in the private sector for
similar work. The process for accomplishing this task
is as follows. The President designates an agent and
directs that agent to submit an annual report that
compares rates of pay in the federal sector witn that
found in the private sector.16 This comparison is
based on BLS surveys. Under Section 201 of Executive
Order 11,721, the Director of the OMB and the CGhairman
of the CSC have been named as agents for this purpose.

The agent, based on this information, aiso makes

153 USC 85301 et. seq.
165 ysc §5305(a)(1).
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recommendations for pay adjustments.17' The Advisory
Committee on Federal Pay (ACFP) also has a role in this
process. The ACFP is an independent committee consisting
of three members from without the federal government.
They are appointed by the President upon the recommenda-
tion of the Director of the FMCS and others. .Members
serve for six years. The ACFP reviews the report of
the agent and consults with other groups, including
unions, on the subject. Findings and recommendations
of the ACFP are also considered and the President may
adjust the pay system along the lines suggested by the
ACFP or the agent. All applicable suggested pay adjust-
ments and reports are submitted to Congi'ess.18

The President's agent is also requiréd to set
up a Federal Employees Pay Council (FEPC). This Council
consists of five members, all of whom come from labor
organizations representing federal employees. No labar
organization, including the AFL-CIO, is allowed more
than three members on the Council. The President's
agent is compelled under the Act to conéult and

actively elicit the opinion of the FEPC on wage policy

175 usc 85305(a)(1).
185 usc 85306.
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issues. The Council can express their opinion on the
coverage of the appropriate BLS survey, the process of
' comparing private and federal pay rates. The agent
must thoroughly consider these Qiews and include the
council's recommendations in its report to the
President.19 If adverse economic conditions or a
national emergency warrant it, .the President may decide
to disregard the agent's pay adjustment suggestion. He
may formulate an alternative plan to Congress involving
pay adjustments dissimilar to that of the regular
comparability adjustment. This alternative plan
becomes effective unless either house of Congress
disapproves of it during the first thirty days of
continuocus session of Congress.?

Through the FEPC a certain degree of union input
is achieved in the wage determination process. It is
clear, however, that the primary task of wage rate
structuring is accomplished by Congress with the suﬁstan-
tial initiative and dependence on the President and
~ other officers within the Executive Branch of government.

The union role is, -at best, one of secondary importance.

195 usc §5305(a)(1).
20’5 usc §5305(b)(1).
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For white-collar employees, wage determination in the
federal service probably does not approach the
effectiveness (from a union-input perspective) of

private sector collective bargaining mechanisms.
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CHAPTER V
UNFAIR ILABOR PRACTICES

Much of the labor relations activity which takes
place in the federal service concerns unfair labor
practices. Federal service procedures differ from
those found in the private sector. For these reasons
we will separately consider +the area of unfair labor
practices. The vast majority of unfair labor practice
charges are filed against federal management.
Generally,.it can be said that an unfair labor practice
charge is a weapon in a union's arsenal. Employees in
an individual capacity may also file these charges
against an agency. Management does, on its part, have

the potential to utilize this procedure.

Management's Violations

1]

Management commits an unfair labor practice
charge when it interferes with, restrains or coerces a
federal employee in regard to the worker's right to
"form, Join, and assist a labor organization or refrain

1

from any such activity."  Section 19(a)(1) of the

1g.0. 11,491, Sec. 1(a).
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Executive Order can be violated by managemeﬁt in two
ways. PFirst, federal manugers can independently and
specifically violate an employee's right. The scope
of this protection is very broad and numerous situations :
have arisen which have been determined to be independent
violations of this section. Second, derivative
violations of employee rights can occur when any part
of section 19(a) is violated. For example, if management
fails to consult, confer or negotiate with a union, a
violation of 19(a)(6), the agency in question would also
have derivatively violated section 19(a)(1). This
determination is based upon the belief that by not
allowing an exclusive representative the chance to
collectively bargain with a federal employer, the agency
is ultimately interfering with the employees' right .
to fdrm, join and assist a unioﬁ.z

It is a violation of section 19(a)(2) for
management to "encourage or discourage membership in
a labor organization by discrimination in regard to
hiring, tenure, promotion, or other conditions of

employment."” Certain activities will trigger an unfair

2United States Air Force, Kingly Field, Klamath
Falls, ASSTIR o TS FTRC Ner Thho 8y (Febrary 1o 7LA-82 (February, 1975)
3 FLRC 154.
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practice charge pursuant to this section. These
activities include the failure to promote an employeey,
a suspension, a termination and disciplinary actions
designed to intimidate employees. Charges under this
section, while given high priority by the federal labor
relations authorities, are rare since the activities
associaved with a violation of this section are generally
subject to an adverse equal employment opportunity
complaint process. Where violations of this section

do occur, the prohibition is broadly interpreted.

Proof of actual discouragement of union membership is
not required. Any action which tends to discourage
union membership is sufficient. Management must,
therefore, be careful not to give the impression of
anti-union bias in regard to thése matters.

Section 19(a)(3) prohibits an agency from
sponsoring, controlling or assisting a union. This
section does permit the agency to dispense customary
services and facilities provided that the agency is
impartial in the dispensation of these services. It
would be an unfair practice for an agency to display
favoritism for one union over another:. Further, an
agency may not attempt to'encourage its employees to

accept a certain union. This section prohibits federal
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managers or supervisors from participating in the
management of a union since these federal employees
are considered part of federal management and an
inherent conflict of interest would arise. An exception
to this rule occurs when a unit is exclusively composed
of managers and supervisors.3 Actions of managers
who become involved in union affairs is imputed to an
agency and the agency can be held to have violated this
section. This section would also prevent management
from executing a new agreement with an incumbent
organization when the representational status of that
union is being challenged.4 In regard to the provision
for services and facilities, an agency generally may
not allow a rival union to use agency premises for
organizational purposes when an existing incumbent
organization already exists.5

To protect the,rights of employees to utilize
unfair labor practice mechanisms, management is

prohibited from disciplining an employee based on the

3E.0. 11,491, Sec. 24.

uSee Naval Air Rework Facility, Jacksonville,
A/SIMR No. 153,

5V.A. Data Processing Center, A/SIMR No. 523.
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fact that the employee has filed a complaint or
testified against an agency in an unfair labor practice
case. While this section, 19(a)(%4), has seldom'been‘
"invoked, it is clear that if management does discipline
an employee who has filed a complaint or has testified
the basis for such action must be anti-union

sentiment.

An unfair practice may also occur if an agency’
refuses "to accord appropriate recognition to a labor
organization qualified for such recognition."6
Violations of this section are infrequent and often
arise in cases where an agency has become the successor-
in-interest to an employee unit. In the natural
confusion which follows the transfer of functions from
one agency to another, management may be uncertain as
to how to proceed in its dealings with a particular
union with which it d%d not have a pre-existing
relationship.

The most frequently charged unfair labor practice

is the allegation that management has refused "+%o

consult, confer, or negotiate with a labor organization."7

6E.0.-11,491, Sec. 19(a)(5).

"Tbid., Sec. 19(a)(6).
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This charge can only occur in a situation where the
charging party is the exclusive representative of a |
unit. Under the executive orders it is the obligation
of management to bargain with an exclusive representative.
There are several common types of activities which will
violate section 19(a)(6). Management commits an

unfair labor practice when it improperly prevents a
union from representing its members at formal discussions
of a grievance. Where an agency refuses to negotiate

on the basis that (1) the union is not the exclusive
representative of the employees, (2) the agency is not
obliged to bargain on a certain issue or (3) the matter
is not appropriate for negotiations, an unfair labor
practice may result if the agency errs in its judgemgnt.
An agency can also violate this'section if it acts or
fails to act in a certain way. An example of this
would be found in a situation where management refuses
to make a counter-offer during negotiations with a
union. Unilateral action on the part of management
contrary to a provision of a coilective bargaining
égreement or a unilateral refusal to process a grievance
would also result in an unfair labor practice. The
refusal of an agency to execute an agreement with a
union upon the union's request where such agreement
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has already been reached would result in a violation
of this section.9 Through the use of unfair labor
practice charges, Section 19(a) injects a degree

of bilateralism into the federal labor relations

process.

" Unfair Labor Practices and Unions

Pursuant to Section 19(a) of Executive Order
11,491 as amended, employee organizations are prohibited
from engaging in certain acts. A union may not
"interfere with, restrain, 6r coerce an employee in the
exercise of his rights.” This section protects the
right of federal employees to refrain from joining a
union. The AFGE was found to have violated this
provision when it expelled a federal worker from
membership despite the fact that the employee had
submitted his resignation prior to the AFGE action.10

It is also an unfair labor practice on the union's

part to induce management to coerce an employee in the

9DSA. DPBO, Aberdeen A/SLMR No. 360, FLRC No.
7LA-22 (December 9, 1975), 3 FLRC 787.

10See American Federation of Government Emplovees
A/SLMR No. 275.
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exercise of his rights.11 Further, a union may not use
coercive tools or fines in order to impede one of its
members in the perfbrmance of his duties.12

It is also an _unfair labor practice for a union
to "call or engage in a strike, work stoppage, or slow-
down; picket an agency in a labor-management dispute;
or condone any such activity by failing to take affirma-
tive action to prevent or stop ita"lB While penalties
for picketing have not been harsh, thevresponse of the
federal authorities to unions involved in strike-
related incidents has, by contrast, been severe. The
Professional Air Traffic Controllers Organization (PATCO)
was found to have violated this section by condoning
a strike by a group of air traffic controllers. At
the time PATCO was in-the process of seeking exclusive
representation rights on behalf of these feders.l
employees. Because of its‘involvement, PATCO was
prevented from utilizing and going forth with representa-
tion procedures under  the Executive Order until such

time as the ASLMR was convinced that .PATCO was doing

5.0, 11,491 Sec. 19(b)(2).
121pid., Sec. 19(b)(3).
131vid., See. 19(b)(4).
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its best to prevent the unfair labor practice.14

As with management, a union may not "refuse to
consult, confer, or.negotiate with an agency ...
without committing an unfair labor practice.15 Further,
pursuant to 19(c) of the Executive Order a union, which
is exclusively recognized, is prevented from.denying
membership to an employee in a unit unless that
employee fails to meet reasonable occupational standards
for union membership or if the employee refuses to pay
his initial union fees or dues.. Even if a union
believes that a prospective member is undesirable, it
cannot deny him or her union membership if the applicant
is qualified. This rule does not, however, prohibit a
union from expelling one of its members after they
Join the union so long as the terminating action is
done in accordance with the union's constitution and

by-laws.

14See Professional Air Traffic Controllers Organiza-
tion (PATCO), A7SLMR Nos. 10 and 51.

156.0. 11,491, Sec. 19(a)(6).
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Procedures For Filing An Unfair Labor Practice

The procedure for filing an unfair labor pracgice
charge has been well-developed in the federal sector.
If an employee, union or management decides to file an
unfair practice charge it must do so within six months
of the alleged offense. The charge is filed directly
with the offending party. After the charge is filed
an investigation of the incident takes place. Since
most complaints are directed against management, it is the
primary duty of the agency in such cases to canduct
the investigation. The parties must attempt to resolve
the issue by informal negotiations. If the party
issuing the charge receives a written formal decision
by the respondent to the charges and agrees to abide
by it, the issue is resolved. If the party disagrees,
it must file a charge with the Labor Management Services
Administration (LMSA) within sixty days of receiving
this written notice, or within nine months after the
alleged unfair practice, whichever is sooner. If the
party does not receive written hotice, he may file a
charge with the LMSA‘but must wait thirty days after
‘the filing of the initial charge. It is the duty of
the Area Director of the LMSA to dismiss or continue
with the complaint. Through the intervention of the
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Area Director, it is possible that the issue will be
settled by the parties. Such settlement must be in
Writing. A charging ‘party may also withdraw the

issue. If the Area Directof decides to dismiss the
complaint, the charging party has ten days to challenge
the dismissal. If the case is continued, an investiga-
tion is conducted by the IMSA. A report of the investi-
gation is given to an Administrative Law Judge and it
can be submitted into evidence by one of the parties

to the issue. Baéed on the evidence accumulated during
the hearing, the Administrative Law Judge issues a
recommendatory decision and order. It is the responsi-
'bility of the ASLMR to make a definitive decision on

the case. The ASLMR may dismiss the case or issue a
remedial order. The ASIMR may affirm the ALJ's decision

16

in full or part, or he may overrule it. In cases
which have significant policy implications, the ASIMR
can refer the case to the FLRC. If "the ASILMR makes a
negotiability determination in connection with an unfair
'labor'practice complaint, the parties have an automatic

right to appeal the case to the FLRC. In all other

cases the FLRC will hear unfair practice appeals only

16See 29 CFR §203.1 et. seq. (1977).
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when significant policy issues are present or when the
decision of the ASIMR appears to be arbitrary or
capricious.17

A common defense raised by federal managers in
response to unfair labor practice charges has been the
invocation of the provisions of section 19(d) of
Executive Order 11,491. That provision provides:
"Issues which can properly be raised under an appeals
procedure may not be raised under this section. Issues
which can be raised under a grievance procedure may,
in the discretion of the aggrieved party, be raised
under that procedure or the complaint procedure ...
but not under both procedures.” Section 19(d) sets up
a defense to an unfair labor practice charge._ If an
unfair practice is alleged, the respondent can
specifically assert that the issue can be dealt with
under an established appeals procedure. If such a
challenge was upheld, the charge would be dismissed.
Not all statutory appeals procedures can pre-empt an
unfair practice charge. The issue must be one which

can be properly disposed of by the use of the appeals.

procedure.

17See 5 CFR 82411.1 et. seq. (1977).
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Since the issuénce of Executive Order 11,616 a
complaining party has had the option of choosing
between an unfair labor practice or negotiated grievance
procedure. Whatever process it chooses, the aggrieved
party is bound by that decision and may not pursue an

alternative remedy.18

185.0. 11,491, Sec. 19(d).
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CHAPTER VI

GRIEVANCES

The Grievance Conflict

Grievances in the federal service are subject to
two distinct methods of dispute resolution. An
employee grievance can be processed through a statutory
appeal procedure or it might be channeled through a
negotiated grievance prdcedure. Despite pronouncements
by iederal authorities to the contrary and attempts to
improve the system, there is a real conflict between
these two procedures. The current system in the federal
system is subject to much criticism from impartial
observers as well as union representatives.

A statutory appeal procédure is one established
by law, executive order or by the regulations of
government authorities outside a particular agency.
Depending on the procedure, legal responsibilities
and issues to be covered by the procedure vary. The
most significant statutory procedure in the federal
service is the Civil Service Commission's Adverse Action
Appeal Procedure. The present adverée action procedure
was established by the issuance of Executive Order
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11,787 in 1974.1 This procedure encompasses issues
dealing with removals, suspensions for more than thirty
days, reductions in work or pay and furloughs withoﬁf
pay. Employees who face disciplinary actions against
them must be given.thirty days written notice stating
why such disciplinary action is being considered. The
employee has a right to file an answer to the charge.

A higher agency official reviews the allegation and if
he affirms the validity .of the charge, the employee has
the right to appeal the case to the Federal Employee
Appeals Authority (FEAA). The FEAA is an independent
organization within the Civil Service Commission (GSC).
The Director of the FEAA is directly responsible to the
Commissioner of the CSC. If requested, a FEAA hearing
officer will conduct an informal hearing on the issue.
A decision will be issued by the FEAA based upon a
record of the case. Both the employee and the agency
have the right to app;al the FEAA decision to the
Appeals Review Board (ARB). ARB will reopen the case
if one of the following conditions are met: (1) new

" evidence of a material nature becomes available subsequent

to the FEAA determination; (2) the FEAA decision was

- lmpsg Executive Order revoked Executive’ Order
10,987. _87-



‘based upon an erroneous application of the law or
established policy; or (3) important and novel poliqy
questions arise. If the ARB decision is unsatisfactory
to an employee, he or she may appeal the case to a
United States District Court or the United States Court
of Claims.z |

Grievances subject to a negotiated procedure
can be limited to differenées over the interpretation,
application or enforcement of a collective bargaining
agreement, or could be expanded to include any employee
complaint over working conditions involving laws,
administrative rules and regulations or agency work
practices. Agreements may also be drawn in such a way
as to include existing laws and regulations as part of
the contract.3 If negotiated grievances are too
broadly defined they can come into conflict with
statutory appeals procedures.,

For a number of years the federal authorities

2See, generally, U.S. Civil Service Commission,
Federal Employee Appeals Authority Appeals Procedure,
Personnel Methods Series Number 16, January, 1977
(Washington, D.C.).

3See Felix A. Nigro and Lloyd G. Nigro, The New.
Public Personnel Administration (Itasca, Illinois: F.E.
Peacock Publishers, 1976) p. 258.
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responsible for labor relations have attempted to
minimize the confusion and resolve the grievance
conflict. In the recommendations which led to the
issuance of Executive Order 11,616 the FLRC took note
that the "roots of the persistent dissatisfaction with
grievance and arbitration procedures in the Federal
program appears to be the confusing intermixture of
individual employee rights established by law and
regulation with the collective rights of employees
established by negotiated agreements. This intermixture
has resulted in overlap and duplication of rights and

L

remedies."” Much of the impetus for the issuance of

Executive Orders 11,616 and 11,838 came from the FLRC's
desire to improve the grievance situation.

The amended executive orders provide for several
applicable standards to grievances. All negotiated
agreements are required to cantain a grievance procedure.
While this procedure is the exclusive procedure available
to a grievant, negofiated procedures may not cover issues

which are already covered by a statutory appeals

uUnited States Federal Labor Relations Council,
Labor-Management Relations in the Federal Service
(Washington, D.C.) 1975, p. 56.
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procedure.5 As mentioned above, the problem of
distinguishingvbetween the proper application of a
statutory appeals procedure as .opposed to a negotiated
grievance procedure is a difficult one. A partial
resolution of this problem is provided in Section 13(a)
of the amended Executive QOrder. In cases where the
parties to a grievance cannot agree on what procedure
to follow, the matter can be referred to the Assistant
Secretary for Labor-Management Relations (ASLMR) for
resolution. The ASLMR is also empowered to decide
whether or not an issue is subject to a negotiated
grievance procedure or arbitration when this matter is
disputed.6 While this system seems simple, confusions
and criticisms remain.

Notwithstanding the attempts to improve the
existing system, the statutory appeals procedure remains
controversial. In addition to the adverse actions
appeals procedure, it is important to note that there
are about twenty distinct existing statutory appeals
procedures. The subject*mattef covered in these

procedures often overlaps. Union spokesmen have

5E.0. 11,491, Sec. 13(a).

6Ibid., Sec. 6(a) and 13(d).-
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maintained -the position that

the present multiplicity. and hodgepodge
of statutory appeals procedures is
imcomprehensible to the average federal
employee and, in fact, to almost anyone
who tries to make any sense out of them.
Each system has grown up almost indepen-
dently of the others and is not subject
to coordination. In addition to the
statutory appeals system, federal
employees also have to deal with the
intricacies of agency and negotiated
grievance procedures when pursuing job-
related complaints ... It is difficult
to believe how the present mess benefits
anyone other than the Civil Service
Commission bureaucracy that administers
the statutory appeals system. 7

Specific criticisms have been lodged against the
Adverse Action Appeals Procedure. These criticisms

include the lack of published concurring
or dissenting opinions by Appeals Review
Board panel members; the lack of authority
by the Federal Employee Appeals Authority
and the .ARB to substitute a less severe
penalty in adverse action cases: the
failure to retain employees, particularly
empiLoyees stationed overseas. in a duty
pending conduct of the hearing and receipt
of the decision of the FEAA appeals
officer; the practice of the FEAA and the
ARB in obtaining 'advisory' opinions from
other Commission offices that are usually
dispositive of the case, and finally the
failure of the Commission regulations to
specify that the agency has the burden of
proof in adverse action cases ... 8

7Edward H. Passman, "Federal Employees' Statutory
Appeals Procedure-Status Quo or Change?" Journal of
Collective Negotiations, Vol. 5(4), 1976, p. 298.

8

Ibid. . _o1-



The fact that an adverse action appeal does not
temporarily suspend an agency's action in a dischargp
case causes particular concern for critics of the system.
Under the present system it takes an average of 129
days to settle an adverse action appeal.9 Richard A.
Merrill has suggested that the appeal process should
take place before an employee is discharged. The effect
of this suggestion would be, according to Merrill,
twofiold. First, the appeals process would be expedited.
Second, an employee could remain financially solvent
throughout the process. Merrill also believes that the

ARB should have the power to affirm,reverse or modify
10

an agency's decision.
Critics of the present system prefer the negotiated

grievance and arbitration procéss. Arbitration is

flexible. The arbitrator often considers all forms

of evidence including, an inspection of a work site.

The process of arbitration also has a reputation of

fairness and impartiality. Salutions to the present

9Edward H. Passman, "Federal Employees' Statutory
Appeals Procedures - Status Quo or Change?" Journal of
Collective Negotiations, Vol. 5(4), 1976, p. 298.

10See R.A. Merrill, "Procedure for Adverse Actions
Against Federal Employees," 59 Virginia Law Review 196,
1973.
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system have been suggested; Most proposals would
eliminate the statutory appeals procedure in its entirety
for organized employees. The negotiated process would
become the exclusive method for resolving all employee
grievances. Exceptions to arbitration decisions could

be made to a central labor relations authority such as
the FLRC. Further judicial review of a FIRC decision

could be provided.11

Negotiated Grievance Procedures

In an adverse action appeal an employee may
choose whomever he or she wishes to represent him.
Employee representatives could include a union member,
an attorney, a co-worker or anyone alse who is willing
to perform this function so long as no conflict of
interest arises. The union's role and responsibilities
in a negotiated grievance procedure case is much more
important. Unions are primarily responsible for thev
establishment of a negotiated procedure through collec-

tive bargaining. It follows that the union interest in

11An example of this tyge of proposal is found in
§7123 of proposed H.R. Bill 14800. )
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-the processing of a grievance through thé negotiated
procedure is often vital. This is especially true W}th
grievances involving confract-interpretation. In the
federal service, unions may represent unit employees
who are not members of a union. However, a federal
employee may choose not to be represented by a union in
a grievance adjustment. In cases where the employee
chooses not to be represented by the union, a union
representative still has the right to be present at the

12 Further, arbitration may only

grievance adjustment.

be invoked by representati?es of the union or management.13
In the vast majority of situations an employee

will rely on union representation. The union steward

is most often the union representative with this respon-

sibility. The steward will perform the function of

advocate for the employee and will also seek remedies

which are advantageoug to the employee. The use of

official time for this purpose is often specified in

the collective bargaining agreement. The amount of

official time the steward spends on grievance processing

125 0. 11,491, Sec. 13(a).

131pid., Sec. 13(b).
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1L

is often a controversial matter.
The steps in grievance procedure will vary

according to the particular agreement studied. A

review of contract provisions will reveal similarities

in negotiated procedures. Steps in a grievance

procedure are usually kept to a minimum. Specific

deadlines for each step are enumerated. A typical

grievance procedure will involve a three-step process.

At the first‘step, an informal discussion occurs with

the grievant's immediate supervisor. If the supervisor

and the employee cannot resolve the matter, the employee

may proceed to step two. At this stage, a grievance

form may be filed by the employee or his representative

with an agency official. Discussions take place

between the official and the employee and the union

representative. The official may also make an additional

investigation of the ,pproblem. Based upon the record,

the offiaial will issue a written decision. If the

decision is unsatisfactory to the employee, the parties

-

1LLDispu‘l:es over the use of official time often

occur during collective negotiations resulting in
impasses. See Chapter 7, supra. Grievances over
official time for grievances are also common.
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proceed to a third step. A written request appealing
the official's decision is sent +to a higher agency

official. The higher official will review the record
and acquire additional evidence. The higher official
will issue a written decision with specified reasons

to substantiate that decision. Most negotiated agree-
ments provide for grievance arbitration if the matter
is still unsettled after the grievance procedures are

exhausted.

Grievance Arbitration

Under Executive Order 10,988 a negotiated agrée-
ment could not specify binding arbitration in its
contents. Advisory arbitration was permitted. Advisory
arbitration awards were subject to the approval of an
agency head. The agency head had the power to accept,
reject or modify an arbitration award. The use of
binding arbitration was brought about by the issuance
of Executive Order 11,491, Binding grievance arbitration
has become extremely popular in federal agreements.

As of December, 1976, approximately 90% of all federal
agreements provide for grievance arbitration. Binding
arbitration 1is provided in eighty-nine percent of
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these contracts.15

Grievance arbitration in the federal service is
similar to that of the private sector. Union represgh-
tatives request arbitration much more often than does
management. An afbitration may be conducted by a single
arbitrator or by a tripartite panel of arbitrators. In
most situations a tripartite arbitration panel is
compdsed of one neutral arbitrator along with one
representative each.from the unionfand management. It
is the function of an afbitrator or arbitratidn panel
to hold a hearing on the grievance or grievances and
issue a decision resolving the dispute.

The selection of a neutral arbitrator is an
importaﬁt.consideratiun. The parties to a collective
bargaining agreement may specify a permanent arbitrator
in the contract. The more common approach involves
the selection of an ad hoc arbitrator to deal with
grievances on a case—%y—case basis. The parties to a
grievance may request a list of arbitrators from the

FMCS or the American Arbitration Association (AAA),

15Statistics reported by the U.S. CSC's Labor
Agreement Information Retrieval System (LAIRS) in Henry
B. Frazier, "Labor Arbitration in the Federal Service,"
L5 George Washington Law Review at FN 30, p. 171, 1977.
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a private organization. Based upon the list provided,
the parties must choose an arbitrator agreeable to .
both sides. The costs of arbitration are generally
split evenly between the two parties to the grieﬁance,

A negotiated agreement usually enumerates the
scope of the arbitrator's authority along with proper
issues for arbitration. The neutral arbitrator's role
at an arbitrafion is in some ways similar to that of a
trial judge. The arbitrator receives evidence into the
record and monitors (and, hopefully, expedites) the
conduct of the Redaring. The arbitrator has a duty to
be impartial and fair in this regard. For their part
the parties have a duty not to attempt to exert undue
influence on the arbitrator. '

It is not uncommon for <¢he parties to reach an
agreement on the grievance during the course of .the
arbitration. While a final decision is still in the

hands of the arbitrator, it is usually prudent for the

arbitrator to accept it into the award, In the case of

tripartite panels, executive sessions involving discussions -

‘ between the neutral arbitrator and the partisan *panel
members often result in a negotiated award. .In other
cases the arbitrator must make an independent decision.
Most awards are written. In issuing an award in a
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federal service dispute the arbitrator must be aware
of past practices, arbitration precedents and legal
constraints. Unlike a trial judge the arbitrator need
not find for one party or another. The arbitrator has
great flexibility in decision-making and in the formula-
tion of an award.16

Exceptions to arbitration awards may be filed
with the Federal Labor Relaiions Council (FLRC). 1In
order to maintain the effectiveness of the arbitration
process, the Council does not encourage appeals. To
sustain an exception to an award "grounds similar to
those applied by courts in private sector labor-manage-
ment relations" must be present.17 One or more grounds
for review must be included in the appeal petition.
- The petition must also be .supborted by sufficient
facts and circumstances. If the petition is accepted
by the FIRC, the case, will be reviewed on its merits.
A FIRC decision will follow. The Council has the

authority to sustain, set aside, modify or remand the

16For a more detailed view of this process see
Arnold Zack, Understanding Grievance Arbitration in the
Public Sector, a report prepared for the Labor Manage-
ment Services Administration, U.S. Department of Labor
(Washington, 1974).

17See 5 cFR 828411.32, 82411.37 (1977).
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award.

Grounds for the review of an arbitration award
exist in situations where the award violates applicable
federal laws, administrative regulations or executive
orders. Federal law is extremely complex and lengthy
An arbitrator in a federal service grievance must be
cognizant of the law when making a determination.
Grounds for review also exist in cases where similar
arbitration awards in the private sector resulted in
a successful court challenge. Current examples of these
grounds can be found in the following situations:

(1) where an arbitrator exceeds his authority, (2) where
the award does not draw its essence from the collective
bargaining agreement, (3) where the award is incomplete,
ambiguous, or contradictory, making impiementation of |
the award impossible, (4) where the award is based on

a nonfact, (5) where the arbitrator was biased, and

(6) where the arbitrator refused to hear pertinent and

material evidence.18

18A detailed study of how these concepts have been
interpreted by the FIRC is provided in Henry B. Frazier,
"Labor Arbitration in the Federal Service," 45 George
Washington Law Review 712, 1977.
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In cases where an arbitration award needs
clarification and interpretation, the FLRC has directed
the parties to seek clarification from the arbitrator.19
The FLRC will not relitigate a case nor wiil they
submit a case for relitigation to the arbitrator.

The parties on their own initiative may take such

actiom.” © The FLRC will not enforce awards. In cases

where an agency refuses to comply with an award the

FLRC has held that such a refusal was an unfair labor

practice in violation of Section 19(a)(1) of Executive

Order 11,14'91.2O Therefore, it is the function of the
. Assistant Secretary for Labor-Management Relations

(ASIMR) to deal with these complainté and enforce

arbitration awards.

19See American Federation of Government Employvees
Local 2532, Rep. No. 70, FLRC No. 73A-4 (May 21, 1975).

20See Department of the Army, Aberdeen Proving
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CHAPTER VII
IMPASSE RESOLUTION AND THE RIGHT TO STRIKE

Impasses in the Federal Service

The goal of collective negotiations is to estab-
lish an agreement between labor and management. All
too frequently an accord cannot be readily reached
between the parties to negotiations. Bargaining impasses
present a very serious problem to the continuation of
harmonious labor relations. This problem equally applies
to the public and private sectors. There are, however,
important qualitative differences between the private
and public sector in regard to the nature of an impasse.
In the private sector the parties are generally faced
with the unpleasant prospect of suffering through a
strike or lockout if the impasse is not resolved. 1In
the federal service the right to strike does not exist.
Consequently, the subject of impasses and impasse reso-
lution deserves special attention in the formulation of
a labor relations policy.

It cannot be denied that a substantial number of
impasses occur in the federal sector. It is the respon-

sibility of the Federal Mediation and Conciliation
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Service (FMCS) fo monitor and/or mediate the hundreds .
of impasses which annually arise out of collective
negotiations between agencies and representatives of
nonpostal federal employees. The following table illus-
trates the number of cases in which the FMCS was aware
of, or involved in, a bargaining impasse. The_table
also reveals the number of cases which were serious
enough to warrant a joint conference meeting between

the parties to negotiations and répresentatives of the

FMCS.
Table 7Al
No. of cases in which No. of cases requiring
the FMCS monitored or joint conference
mediated contract: meetings with mediators
negotiations at the bargaining table
FY 1974 507 140
FY 1975 479 173
FY 1976 592 240

The type of issues leading to an impasse varied.

1This table is based upon information provided by
the Federal Mediation and Conciliation Service, 27th ...

Annual Report, 1974, 28th Annual Report, 1975, 29th Annual
Report, 1976. (Washington, D.C.).
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Figufes for 1975 and 1976 illustrate that the}three most
frequently disputed issues involved disagreements over
provisions for working conditions, management rights
and provisions relating to grievance procedures and
arbitration.
Table 7BZ
(Figures for FY 1975 & 1976)

Frequency of issues in cases
requiring -joint conference

Issues meetings

Wages , 18
Union Security 38
Seniority 37
Grievance Procedures & Arbitration 100
Guarantees 33
Vacations, holidays ' 23
Hours, overtime L8
Pensions-Insurance 5
Management Rights 83
Duration of Contract 68
Job classification - 38
Working Conditions _ 96
Noncontract grievance . 7
Other 53

Reference by executive order to bargaining impasse
procedures now exists. Executive Order 10,988 did not
possess any express procedures for the resolution of
impasses other than a prohibition against arbitration.

Sections 16 and 17 of Executive Order 11,491 address

2Federal Mediation and Conciliation Service, 29th
Annual Report, 1976 (Washington, D.C.), 1976, p. 20,
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this probiem. The FMCS is required to furnish services

to both agencies and unions in the resolution of impasses.3
As mentioned previously, the Federal Service Impasse

Panel (FSIP) was created to deal with serious impasses
which cannot be resolved by FMCS intervention. The FSIP
has a large number of tools at its disposal to resolve
impasses. These tools include the use of furtﬁer media-~

tion, factfinding and arbitration.

Impasse Procedures in Negotiated Agreements

Prior to the issuance of Executive Order 11,491
and the establishment of the FSIP, much attention was
focused on negotiated impasse resolution procedures and
the variations found therein. The use of mediation,
factfinding and other procedures was encouraged by the
Ciyil Service Commiss:'Lon.LL Certain federal agencies,
such as the Department of Interior, had an established
and successful experience with impasse procedures
(including the use of arbitration). Other agencies,

particularly those associated with the Department of

3See Chapter 2, infra, for a more detailed view of
the role of the FMCS in federal labor relations.

4U.S. Civil Service Commission, Federal Personnel
Manual System, FPM Letter 711-3, February 7, 1966.
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Defense, farely relied on impasse resolution procedures
involving third parties. During the years of Kennedy's
employee-management relations program, factfinding
procedures were more frequently utilized than mediation.
In addition to mediation and factfinding, referrals

of impasses to a high agency authority were not
uncommon. The official chosen to make a final decision
on an impasse varied depending on the particular
agreement.

The frequency of impasse resolution procedures
remained relatively constant during the era of the
Kennedy order. In 1970 the Bureau of Labor Statistics
(BLS) conducted a survey based upon agreements. 27.3%
of the sampled agreements of 1967 contained provisions
for factfinding as compared-to 25.0% in 1964, _Media;
tion was found in 11.1% of the sampled contracts in
1967 as compared to 11.5% in 1964, 321 of the 684
sampled agreements contained provisions for the reso-
lution of impasses. Referral of impasses to a higher
authority was provided in 201 of the sampled contracts.5

Today, provisions relating to impasse resolution are

5U.S. Department of Labor, Bureau of Labor Statis-
tics, Negotiation Impasses, Grievances, and Arbitration
in Federal Agreements, BLS Bulletin No. 1 1, p. 7.
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seldom comprehensive. Since the issuance df Executive
Order 11,491 and the involvement of the FMCS and FSIP
most federal contracts simply provide that if media-
tion by the FMCS or some third party fails, then
either party has the right to request the intervention

of the FSIP.

The FSIP and Impasse Resolution

It is the stated policy of the FSIP to promote
the settlement efforts of the parties to an impasse
rather than to simply issue a decision to resolve the
impasse. The FSIP will not, therefore, deal with an
alleged impasse until that impasse reaches "that point
at which the parties are unable to reach full agreement,
vnotwithstanding their having made earnest efforts
to reach agreement by direct negotistions and by the
use of mediation or other voluntary arrangements for
settlement."é The FSIP has adhered to the view that
third-party intervention in the federal collective
bargaining process should be minimized. When the FSIP

‘does involve itself in an impasse situation, "it

6Federal Service Impasse Panel, Report of the
Federal Service Impasse Panel., 1970 to 1973 (Washing-
ton, D.C.), 1974, p. 1.
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expects that its postfactfinding recommendations will
be voluntarily accepted by the parties in toto, or at
least, used as a basis for further negotiations and
settlement. Indeed, the parties are encouraged to
reach a direct settlement regardless of the stage at.
which the case may be."7

In order to invoke the jurisdiction of the FSIP,
certain procédures must be followed. Either party
to an impasse, the FMCS or the Executive Secretary of
the Panel may file a request for a hearing before the
Panel. An investigation of the problem is made by
staff personnel of the FSIP with the assistance of the
FMCS. The Panel will flatly refuse cases involving
representational disputes or unfair labor practices.
In those cases accepted by the FSIP the Panel has the
following options: (1) it may require the parties to
return to bargaining, (2) it may require the parties
to submit to mediation, (3) it may direct the parties
to use other established impasse procedures or, (&) it

may appoint a factfinder to conduct a factfinding

7Federal Service Impasse Panel, Report of the
Federal Service Impasse Panel., 1970 to 1973
(Washington, D.C.), 1974, p. L.
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hearing.8

The factfinder to an impasse is generally a FSIP
staff associate. On rare occasions a member of the
Panel will fulfill the role of factfinder. Based upon
the factfinding hearing, a report without recommenda-
tions is filed wifh the Panel. The report and record
of the case is reviewed by the FSIP and the Panel may
issue recommendations in order to resolve the dispute.
Should these recommendations be ignored, the Panel will
take alternative action to.resolve the impasse. As
mentioned above, the Panel has wide discretion on
the selection of an alternative impasse resolution
method.

In a negotiability issue situation the case may
be handled by a higher agency determination or FLRC
decision subject to the requirements of section 11(c)
of the Executive Order. The FSIP may also refer the
issue directly to the FIRC. In cases where the FLRC
determines that the issue is negotiable, the Panel
may remand the issue to the parties for negotiation
or consider the issue on its merits.

As with unfair labor practice charges, an impasse

8See 5 CFR 82470.1 to B2471.16 (1977).
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resolution request to the FSIP is primarily the tool
of a labor organization. Of the 96 requests received
by the FSIP during the period of July 1970 to December,
1973, 91 were filed by unions.? Out of this total,

86 cases were closed during the time period. Only 19
of these cases required a factfinding hearing. 17

of the 19 factfinding hearings resulted in a report

and recommendation issued by the FSIP. 1In 15 of these
17 situations the parties accepted the recommendation
in toto. In the two cases where this did not occur,
the FSIP recommendations were used as a basis for a
settlement. 67 of the 86 closed cases were resolved
prior to a factfinding hearing.10 Most of these cases
were either withdrawn from FSIP jurisdiction or were
not withdrawn but settled by the parties prior to fact-
finding. It is interesting to note that during this
time period not one case was submitted by the Panel

to either third-party factfinding with recommendations
or binding interest arbitration. While these procedures

were not utilized, the incidence of factfinding without

9Federal Service Impasse Panel, Report of the
Federal Service Impasse Panel, 1970 to 1973 (Washington,

D.C.) 1974, p. 6.
101pi4.
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recommendations substantially increased. The number
of situations directed to factfinding rose from 19%
in 1970 to 48% of the total number of impasse resolu-
tion requests in 1973.11 A trend toward the further
use of factfinding does exist.

The type of issues brought before the FSIP varied.
According to the Panel, the most prevalent issﬁes
brought before it involved "official fime for negotia-
tions, advisory versus binding arbitration as the
terminal step of the negotiated grievance procedure,
union representation concerning promotions and awards,

nl2 Certain similarities are

and scheduling of work.
obviously shared with those impasse issues brought to

the attention of the FMCS,

The Right to Strike

Federal employees are prohibited from engaging in
strikes or any other form of work-stoppage. This
no-strike policy is the result of Congressional action

and it applies to all federal employees.. Federal

11Federal Service Impasse Panel, Report of the
Federal Service Impasse Panel, 1970 to 1973 (Washing-
ton, D.C.) 1974, p. 6. :

121434,
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employmenf is denied to anyone who asserts the right
to strike or participates in a strike égainst the
United States.l3 An employee has sixty days from the
time he accepts employment with the federal government
to execute an affidavitt stating that he or she will
not violate the no-strike la.w.14 In addition to a
discharge, violation of these laws results in the
commission of a felony with penalties up to a year

and a day in prison and/or a fine of $1,000.00.17
These statutes havé been succéssfully upheld. 1In

United Federation of Postal Clerks v. Blount, 325

F.Supp. 879 (D.D.C., 1971), a three-judge federal
court held that public employees do not, in the absence
of statute, possess the right to strike. The Court
further held that it was not irrational and arbitrary
for the U.S. government to prohibit strikes or to

condition employment on a promise not to strike.16

135 usc 87311(3)

%5 usc 83333(a)

1518 usc s1918

16The UFPC v. Blount decision stands in contrast

to NAIC v. Blount, 305 F.Supp. 546 (D.D.C., 1969)
on this point.
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The Courtydecided that these laws were not in viola-
tion of either first amendment protections or fifth
amendment due process considerations.17 The UFPC v.-
Blount decision was affirmed on appeal by the U.S.
Supreme Court.18

In addition to prohibitory legislation, Executlve
Order 11,491 provides that no union can be afforded
the rights and protections of the order if that
organization assists or participates in a strike
against the federal govermment or requires its members
to support strikes against the government.19 It is
also an unfair labor practice for a union to conduct
a strike or work stoppage or to condone or fail to
affirmatively attempt to stop or prevent one.20

Work stoppages and strike-related activities have

occurred in the federal service. At least eight known

17In this context, fifth amendment due process
considerations encompass the concept of equal protec-
tion of the laws.

8uo4 v.s. 802 (1971).

1%.0. 11,491, Sec. 2(e) (3).

20 Ibld., Sec. 14(b)(4); a discussion of this section
is provided in Chapter 5, infra.
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work-stoppages were recorded in the 19608;21 In each
of these cases the employees involved were either
dismissed or threatened with dismissal. As mentioned
above, the right tc exclusive representation, checkoff
privileges and other executive order protections are
likely to be revoked when a union supports or engages
in a strike. This type of action was taken by the
Department of Commerce against a local of the National
Association of Government Employees (NAGE) when members
of that union picketed a weather bureau station in New
York City during off-duty hours. Exclusive represen-
tation rights were also revoked by the Federal Aviation
Administration (FAA) when the Professional Air Traffic
Controllers' Organization (PATCO) allegedly condoned
and supported a "sick-out" by controllers in 1969.22
Work-stoppages in the federal service must be
considered in light of the situation in the public

sector as a whole. Hundreds of strikes involving

hundreds of thousands of public employees occur each

2ly.s. Civil Service Commission, Office of Labor-

Management Relations, Strikes, Picketing and Associated
Incidents Under Executive Order 10,988, 1062-1968,
ZWashington, D.C.), 1968, PpP. 3-4.

22Fur'ther discussion of the PATCO incident is

provided in Chapter 3, infra.
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year. A substantial number of these strikes are of
dubious legality. By contfast, strikes by federal
-employees are rare and, for the most part, undamaging
to the public or any government operation. A notable
'exception to this rule may have been the 1970 postal
workers' strike.23

In addition to a long-standing tradition against
federal employee strikes and prohibitory law, nearly
all employee unions have adopted a no-strike pledge
in their constitutions. While these provisions are
still common, a movement began in the late 1960s +to
eliminate these policies. In 1968 the NAGE and two
large postal unions removed the no-strike provisions
from their constitutions. Today, many union leaders
.have openly supported movements to grant employees the
right to strike through Congressional action.

Arguments exist for and against the right to strike.
Proponents of the right to strike. contend that‘employees
who perform similar functions in the public sector
should have the same rights as those employees in the

private sector. The ability of employees to collec-

23Fur'ther discussion of the Postal Employees strike
of 1970 is provided in Chapter 8, supra.
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tively withhold their labor has long been regérded
as the only way to balance the preponderant power
of management. Public employees contend that prepon-
derant management power prevails in the public sector
as well as the private. The possibility of a strike
generates earnest collective negotiations among the
varticipants to the collective bargaining process.
Strikes also allow public employees the opportunity
to achieve public recognition of their grievances.
Government mismanagement, the argument goes, is brought
to the attention of the public in this manner. Propo-
nents of the right to strike also stress that as
American citizens employees should be allowed the
fundamental rights to refuse work, to collectively
assemble and to express themselves.

Several arguments exist against the right to
strike. These arguments rest on the propositions
that the nature of public employment differs from that
of private employment and that government as an employer
can be distinguished from a private employer. Several
arguments follow from these premises.

A philosophical argument exists against public
employee strikes. The government exercises sovereign
authority. Employee work-stoppages represent a direct
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challenge to public authority. Public employees have
power far in excess of most of their privafe counter?
paf%s; &hrﬁugh work-stoppages public employees, .
especiélly those in the essential.services; have the
.ability to determine public policy in derogation to
estabiished democratic channels.

| An economic argument also exists against public
employee strikes. In the private sector, assuming a

competitive marketplace, product markets act as an
ultimate constraint nh wage increases which exceed
increased labor productivity.j'Uhrealistic Wage
increases could place the exisfencé of the firm, and
consequently the jdbs of the.employees, in jeopardy.
The same type of constraints do nof exist in the
federal government. Government services seldbm exist
in g'cdmpetitive enviromment. With few exceptions,
the fedérél‘government is the'éxclusive supplier of
these services. The governmént relies upon revenue
generated by taxeé té‘produce these services. Generaliy,A
the taxpayers'and the public~as a whole are the #sers
of government services. It has been long recognized
that economic activities which exist in a monopolistic
setting\must be tightly controlled in order to prevent
économic inequity and inefficiency. Based upon this
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reasoning, the right to strike in the federal service
should be restricted.

Not only are the alternatives to federal services
nonexistent, many of the services produced by the
fedefal government are essential to the well-being of
society. While many question the efficiency of govern-
ment operation, few doubt the essential nature of
these operations. The crippling of certain federal
services such as the delivery of the mails, provisions
for the national defense, regulation of currency and
banking, etc. would have deleterious effects for the
nation as a whole,

Many proponents of the right to strike have
recognized these objections and have modified their
ideas. Some observers, such as Theodore Kheel, have
supported the right to strike in situations where the
public health and safety are not endangered.zu Employee
groups would be divided into essential and nonessential
categories. Essential employees would be denied the
right to strike. Nonessential employees would be

allowed to strike. Procedures could also be devised

24See Theodore W, Kheel, "How to Prevent Strikes
by Public Employees," Proceedings of the 21st Annual
Conference of Labor, (New York), 1969,
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to enjoin strikes by nonessential employees when such
strikes endanger the public health and safety.
Presumably, it would be the role of the courts to
determine when this standard was appropriate. It is
difficult to determine how wide or narrow this standard

will be interpreted in relation to federal employees.,

Ihe Interest Arbitration Alternative

When considering strikes, alternatives to strikes,
other than outright prohibitory law, should be considered.
Compulsory interest arbitration has gained in popularity
as an acceptable alternative to strikes in the public
sector. Compulsory arbitration is not, however,
without its critics. Many believe that the availability
of compulsory arbitration impedes good faith bargaining.
This belief is continually echoed in the federal
service. Moreover, arbitration in a compulsory
setting is often viewed as an excessive and unjustified
delegation of power to a private party. Arbitration
awards determining terms and conditions.of employment
will affect taxpayers, public employees and public
managers. Yet, the arbitrator does not represent the
public.

Interest arbitration need not be compulsory.
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| Arbitration can be advisory to the parties and still

be relatively effective. Interest arbitration may

'also have the.effect of being binding on the parties

but recommendatory in nature in cases where legislative

adoption of the arbitrator's determination is necessary.25
The use of interest arbitration in the federal

service could bte useful. Third-party impasse resolu-

tion would assure some degree of neutrality and-would

also afford a channel of expression for federal employees

other than the strike. Arbitration need not destroy

earnest and good faith negotiations. Certain state

jurisdictions have utilized the techniques of final-

offer arbitration in order to put pressure on the _

26

parties to reach an agreement.

While the arguments for limited strikes and
interest arbitration have their merits, it is unlikely
that these ideas will be implemented in the federal

service in the immediate future. Political opinion

25An example of interest arbitration which is
recommendatory to legislative bodies is found in
Pennsylvania's Public Employee Relations Act, Act 195,
L3 P.S. 81101.80.5.
26.An excellent discussion of the use of Final-Offer
arbitration in the Public Sector is provided in James
L. Stern et al, Final-Offer Arbitration, (Lexington,
Mass.), 1975.
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seems to stand decidedly against the right.to strike
for federal employees. There is a long-standing
tradition in the federal service against strikes and

the use of interest arbitration. Established traditions

in the federal service do not easily expire.
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