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WHAT IS JUSTICE: A DISCUSSION
MARTHA NUSSBAUM’S “CAPABILITES”
The injustices associated with the BSPP suggest
that one must define what justice consists of. Martha Nussbaum offers a valuable interpretation of
justice that emphasizes the importance of capabilities rather than the distribution of income and
wealth. With respect to the BSPP, justice should
consist of protecting a set of central capabilities,
including political control over one’s environment
through meaningful participation as well as freedom of religious expression and identity.
Going beyond the notion of equality simply
with respect to basic rights, Nussbaum argues
that one cannot have equal liberty without the
capability to utilize those rights.38 Formal protections alone cannot ensure that all people are able
to meet their needs, but rather the basic, central capabilities of all people should be met at a
threshold level in order to obtain justice. Capabilities represent conditions or states of enablement
that make it possible to do things and fulfill their
needs. Nussbaum focuses on capabilities as social
goals, and argues that they are related to human
equality in that “discrimination on the basis of
race, religion, sex, national origin, caste, or ethnicity is taken to be itself a failure of associational
capability, a type of indignity or humiliation.”39
Nussbaum offers a list of central human functional
capabilities that are required for a life worthy of
human dignity. She uses Socratic reasoning to define what these basic capabilities should be. The
result is international consensus on what people
care about and what seems most valuable to
people. Because Nussbaum’s approach to justice
protects multiple dimensions of a good human
life, it conceives of justice in a more effective way.
She emphasizes the significance of ensuring that
all people are capable of fulfilling their needs, and
states that a “life that lacks any one of these capabilities, no matter what else it has, will fall short
of being a good human life.”40 Capabilities are
especially significant in terms of defining the conditions of participation such that one can be in-

volved in the political decisions that govern one’s
life. The injustices associated with the Blythe project would not exist if all people were ensured the
same basic human capabilities. Specifically, the
incapability of Native Americans in partaking in
meaningful participation and protecting their religious freedoms suggests that a more effective
interpretation of justice as defined by Nussbaum
is required. Nussbaum’s capability approach can
help to reveal the dimensions of injustice associated with the Blythe project. Two of her capabilities were particularly violated: those are Control
over One’s Environment;
and Senses, Imagination
and Thought. The capabilities approach takes a broad
view of what matters in
human life and therefore
Nussbaum’s account of
justice reveals the various
injustices that are suffered
by the BSPP.
The first of Nussbaum’s
capabilities that were violated is the capability for
political Control Over One’s
Environment. This capability involves “being able to
participate effectively in
political choices that govern one’s life [and] having
the right of political participation.”41 Unequal social
and political circumstances
can give rise to unequal
human capabilities, such
as limited public participation in decision-making.
Nussbaum highlights the
need for effective participation, which was not
achieved with the Blythe project. Specifically, in
the case of Blythe, effective participation would
require meaningfully participating as an equal

partner at every level of the process. However,
some Native American communities were left out
of decision-making and did not play a substantial
role. Several factors contributed to the lack of
meaningful participation, including poor outreach
methods, a lack of effort in informing potentially
affected groups, an inadequate forum of expression and approach to consultation, and insincere
responses to comments. The capability of political
control over one’s environment was also partially
constrained due to the fact that NEPA does not
contain explicit participatory requirements that
allow for meaningful input
and comments from affected communities. Given
the capability to participate
and be effectively heard,
the sacred sites may have
warranted protection.
The violation of this
capability suggests a need
for effective voice and an
adequate forum of participation is required in order
to recover the capability. In
the early stages of project
planning, all potentially affected communities should
be made fully aware of the
project plans and of ways
to get involved in the decision-making process. The
lack of participation early
on exacerbates the problem of superficial participation and denies affected
communities partnership
throughout the whole process.42 Physically going door
to door could help ensure
that all potentially affected
parties are informed. Native American groups in
close proximity to the project site should also be
notified in this manner, as well as tribal mem-

ENSURING THAT
POTENTIALLY AFFECTED
GROUPS ARE ABLE TO
EXPRESS THEIR VIEWS AND
POSITIONS IN A FORUM
THAT IS MEANINGFUL
CAN HELP TO ACHIEVE
SUBSTANTIVE JUSTICE
AND SPECIFICALLY
THE MITIGATION OF
SIGNIFICANT IMPACTS
SUCH AS THE PROTECTION
OF SACRED SITES.

bers out of the area who may have a connection
to the sacred land at stake. Another component
that could help recover Nussbaum’s capability of
Control over One’s Environment is through easily
accessible public information. This would require
utilizing several methods of spreading awareness and presenting key information other than
through the Internet, since many tribal members
do not have sufficient access to this resource. In
the case of the BSPP, justice also requires that
Native American opinions and values have more
significance in decision-making. Additional legal
representation could be helpful in giving voice to
the community. Luke Cole discusses how poverty
lawyers can address environmental injustice by
“building the capacity of clients to take control
over decisions affecting their lives.”43 Community
organizers and lawyers could therefore enable disempowered groups who are under-represented in
the legal-political process.44 In addition, lawyers
could help simplify some of the complexity existing in lengthy and technical documents. Lastly, justice requires improvements to the quality of consultation and public meetings in order to address
concerns in a meaningful way, since being able to
express one’s needs legitimately requires an adequate forum of expression. For example, demonstrating understanding and consideration of comments could involve explanations from the agency
or company as to why they are doing something
in spite of protests against it. In addition to formal
consultations, informal approaches are essential
in creating a comfortable environment where the
community can express their views.
The second of Nussbaum’s capabilities
that was violated is the capability for Senses,
Imagination, and Thought was also violated with
the BSPP. This capability specifically recognizes
“freedom of religious exercise” and “being able
to have pleasurable experiences, and avoid nonnecessary pain.”45 The debate over the age of
the geoglyphs in question and their significance
illustrates an example of domination over Native
American opinions and religious values. By failing
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to acknowledge the value of the geoglyphs, the
agencies expressed that Native American identity
and religion does not count as one worthy of recognition. The two capabilities of political Control
over One’s Environment, and Senses, Imagination, and Thought are interrelated, as having the
ability to control the choices that govern one’s
life suggests being able to have some say over
one’s religious freedoms and rights in a political
setting. However, in order to effectively participate in political decisions affecting one’s life, one
needs to have their religious identity respected.
Respecting Native American religious expression
in the case of Blythe would involve providing
sufficient opportunities for groups to effectively
convey the value of the geoglyphs. Agencies
should understand that a sacred site should be
protected from destruction simply on the basis
that it is considered sacred. If the geoglyphs
were deemed “especially significant” then they
would be eligible for protection under CRHR.
Therefore, improving conditions of participation
and respecting the religious identity of Native
Americans in the decision-making process would

have helped the two parties reach a legitimate
consensus on the project, and would have helped
ensure Native American religious expression
would be protected as well. With collaborative
efforts, solar power can still be a viable energy
source if site locations incorporate sensitivity to
Native Americans who have a connection to the
proposed land in question.
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